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Mediators Can Help Attorneys Help Their Clients
Molly Isaacs-McLeod

Overview
Where there is a dispute, there is a potential 
role for mediation. Falling within the Alterna-
tive Dispute Resolution category, mediation is 
the process by which conflict between one or 
more people (or entities) is resolved through 
discussion and negotiation. When successful, 
this process renders an agreement all parties 
can at least live with, perhaps even happily! 

During the course of mediation, clients have 
the opportunity to share their perspectives 
on a given situation, exchange proposed 
solutions with the other party or parties, and 
create an agreement that works. Compliance 
is more likely when an agreement reflects 
the input of the parties, and supports their 
expressed needs and priorities. Mediation 
strategies can be used not only to resolve 
current conflicts, but also to head off future 
conflicts.

Mediators come from all fields and disci-
plines, each offering their unique perspec-
tive, credentials and skillset. Some mediators 
are social workers or psychologists, others 
are attorneys, some may be members of 
the clergy, and still others may hail from 
construction, human resource or real estate 
backgrounds. Some mediators may be more 
directive in their approach to mediation, 
others take a more facilitative tack. What 
all mediators have in common is the desire 
to see their clients reach an understanding 
that results in a successful agreement, one 
that meets most of the needs of most of the 
people involved.

Areas of Mediation Practice
Domestic Mediation: Although mediation 
is an effective approach to many types of 
disputes, it is often most closely associ-
ated with domestic issues, especially those 
involving divorce, parenting time and cus-
tody. Domestic mediation can be initiated 
in several ways: 

Self-Referred: Parties may contact a 
mediator on their own, or through counsel 
once represented. In an example of the 
former, a couple decides to divorce and 
approaches a mediator directly. Some-
times parties reach out to an attorney 
or other professional who has assisted 
them in matters that could be impacted by 
divorce (financial advisor, business attor-

ney, accountant, etc.) for advice as to next 
steps, and may be referred to a mediator. 
Advantages of self-referred mediation in-
clude retention of control, tailoring terms 
to the best interests of the parties involved, 
privacy, cost savings, etc. Parties are 
encouraged to have agreements reviewed 
by counsel. Typically, these parties file for 
divorce pro se.

Court-Referred: More often, parties 
already involved in divorce proceedings 
may be ordered to mediation by the court 
to resolve issues that remain in conten-
tion. Mediation at this point provides 
an opportunity for the parties and their 
respective counsel to confidentially (and 
therefore openly) share concerns, discuss 
options and reach mutually acceptable 
terms regarding matters of contention. 
Advantages of court-referred mediation 
include support of counsel, oversight of 
the timeline and accountability by the 
court, structured process, etc. 

Regardless of how a client reaches the media-
tor, the goal in mediating divorce cases is to 
assist the parties in creating an agreement 
that covers all areas in question (custody, 
parenting schedules, child support, divi-
sion of property and spousal maintenance). 
Mediators support and guide the parties in 
creating a plan that addresses these issues 
and works for the parties and their children 

on a day-to-day basis. 

Corporate Mediation: Referral to media-
tion of corporate clients can save money 
and provide the opportunity for develop-
ment of carefully tailored solutions. Com-
panies have internal and external conflicts. 
Whether business clients are confronted 
with an internal conflict, maybe an HR 
issue, or an external dispute, perhaps a 
contract issue, mediation can be used to 
reach successful resolution. 

Elder Care Mediation: The era of the 
“sandwich” generation is upon us, with 
many middle age adults entering the last 
stages of launching their children, while 
caring for aging parents. Conflict and 
strong emotions are often part and parcel 
of helping an aging parent address major 
life transitions. Adult children are not 
always in agreement as to how to move 
forward. Because it is private, confidential 
and voluntary, mediation is uniquely suited 
to address the relational nature of the con-
flict between family members. In addition 
to reaching resolution to immediate issues, 
family members develop the constructive 
and collaborative problem-solving skills 
needed to best support their aging parent. 
As with many issues, the earlier this line of 
discussion and problem solving is opened, 
the more helpful it is to all concerned.

“You can’t shake hands with a clenched fist.” 
– Indira Gandhi

“The pessimist sees difficulty in every 
opportunity. The optimist sees opportunity 

in every difficulty.” 
– Winston Churchill

“Peace is not the absence of conflict, but the 
ability to cope with it.” 

– Anonymous
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Estate Planning Mediation: Although 
parties to a will contest can mediate their 
issues of contention, estate planning me-
diation is most effective when engaged in 
preemptively. Estate planning decisions 
are made with a number of things in mind, 
including, but not exclusively, providing 
for one’s family, planning for taxation 
and contemplating one’s legacy. However, 
estate planning decisions are also based 
on the assumptions and beliefs of the 
client planning his or her estate about 
the goals and desires of potential benefi-
ciaries. Open, honest, and confidential 
discussions, facilitated by an experienced 
mediator, can increase the likelihood that 
the estate planning client’s testamentary 
wishes will be carried out while decreas-
ing the chance of unaddressed issues and 
unwelcome surprises on the part of the 
beneficiaries. 

Educational Mediation: Mediators can 
facilitate conversation and cooperative 
problem solving between schools and 
parents of students for whom school is 
not working. Under the Individuals with 
Disabilities Education Act (IDEA) dispute 
resolution process, the State Education 
Agency will appoint a mediator if media-
tion is requested by the parties. It is also 
possible to seek mediation services from an 
independent mediator when both the family 
and the school are willing to consider using 
mediation to resolve issues in the educa-
tional setting. Common issues include, 
but are not limited to: bullying, conflicts 
with a specific teacher, need for more 
challenging work, etc. Because mediation 
is more cooperative than adversarial, its 
use in school settings can be especially 
helpful when all parties are committed to 
the process.

Construction Mediation: When there 
is a perceived breach of contract or act of 
negligence regarding construction, working 
with a skilled mediator with experience in 
the field can be invaluable. The issues in 
these situations often involve hypertechnical 
fact patterns that require a level of expertise 
beyond that of most laypeople. Reaching 
an agreement facilitated by an experienced 
mediator can save the time and cost of edu-
cating a judge, jury and possibly opposing 
counsel on the finer points of the technical 
issues involved. 

Environmental Mediation: Disputes in-
volving personal property, development, 
planning and zoning can be resolved ef-
ficiently and economically when all parties 
are committed to developing a solution in 
a cooperative manner with the facilitation 
of an experienced mediator. For example, 
when citizen challenges to permits granted 
by the State (for development, building 
of various types of structures, etc.) are 
raised, mediation allows for the par-
ties to come to the table, express their 
concerns, and make suggestions for an 
agreement that reflects the needs of all 
parties involved.

Why Suggest Mediation to Clients?
Mediation is applicable to nearly any 
dispute regarding a set of facts as to which 

More Effective Legal Writing!
(And a Great Sandwich Place Right Around the Corner...)
Rick Horowitz

File this under: “Why mess with a good thing?”

When Lisa Anspach invited me to Louisville last year to lead my “More Effective Writing 
Makes More Effective Lawyers” workshop, the date we picked was June 6. We’d spend the 
day, we agreed, talking about ways to close the gap between how well lawyers know their stuff 
and how well they’re able to communicate it—in different kinds of documents, to different kinds 
of people, under a wide variety of circumstances. 

Came the day in question, and attendance was strong. Conversation was lively, provocative—
even, at times, contentious. These are lawyers, after all. It was just what I wanted! (And so, at 
lunchtime, was the perfectly terrific sandwich shop just steps from LBA headquarters...)

I typically mention at the start of the morning that my goal is plenty of back and forth, and with 
all the experience in the room, plenty of learning from one another, too. That if all they hear is 
my voice for the rest of the day, I’ve failed them.

I needn’t have worried with this crowd. 

The questions and tips and challenges flowed early, and late. There were confessions, and rev-
elations. I collected insights and tips I’ve continued to share with other lawyers, at other bar 
associations, throughout the year. And the people in that room that day at LBA? They certainly 
seemed to feel that our time together was time well spent.

So Lisa was kind enough to invite me back for a return visit in 2019. And the date we agreed on 
for this year’s session? June 6. Why not?

It was a Wednesday last year. It’s a Thursday this year. But that won’t be the only difference. 
Since I’m constantly tweaking the program based on the feedback I receive from prior attendees, 
you can call it “New & Improved!” And since there are new folks in the room each time, with 
different interests and concerns, the conversation always changes from one session to the next.

Still, there are some all-too-common afflictions on Planet Law—in fact, I’ll stand by my list of 
woes from last year’s invitation—and we’ll definitely take another whack at them:

“Writing that goes on and on. Documents that lack organization, or a logical thread, or even 
the occasional signpost to guide the reader through the muck. Language that’s thoroughly 
impenetrable to a client who doesn’t happen to have a law degree—a client who simply 
needs a crisp, clear answer to some pressing question....”

Among the things we’re likely to discuss:
•	What should you include, and what can you leave out?
•	What’s the most effective structure for this document, and for this audience?
•	Should you use an outline? Are there better options?
•	How do you get past that blank-screen panic?
•	How do you balance “complete” and “concise”?
•	Can you steer clear of those grammar and usage potholes that undermine your credibility?
•	And do you really need all that legalese?

Plus other topics yet to be discovered. What else I suspect won’t be different? An LBA session 
every bit as lively, every bit as useful, as the first one. I hope you’ll plan to be there—register 
now, and be part of the discovery.

See you on June 6. Of course.

Details about Rick Horowitz’s June 6 CLE, “More Effective Writing Makes More 
Effective Lawyers: Useful Strategies, Crucial Details, and Lots of Practical Tips” 
can be found on page 11. 

Rick Horowitz is the founder and Wordsmith in Chief of Prime Prose, LLC, of-
fering writing, editing, and messaging services to institutions and organizations 
across the country. n

William F. McMurry & Associates
Trust us to handle your clients’ 

Legal Malpractice Claims

William F. McMurry 
Board Certified as a Legal Malpractice Specialist 

by the American Board of Professional Liability Attorneys
(ABPLA.ORG)

The ABPLA is Accredited by the ABA to certify Specialists in the field 
of Legal Malpractice

Bill@courtroomlaw.com
(502) 326-9000

reasonable people could disagree. This 
includes issues presented in personal and 
professional realms. Mediation has very 
few downsides. The process is entirely 
confidential. Information shared and offers 
made in the course of mediation cannot 
be used outside the context of mediation. 
Parties to mediation are either represented 
by counsel throughout the process or are 
urged to have counsel review the agreement 
before signing.

In the event mediation fails, litigation re-
mains an option. In fact, on the business 
side, an attempt at some form of Alterna-
tive Dispute Resolution is a prerequisite to 
litigation. Other than those few instances 
where it is contraindicated (gross disparity 
of bargaining power, instances of domes-
tic abuse, etc.) mediation can be used to 
resolve differences and points of conten-
tion in nearly any setting. Mediation saves 
money, time, and at least on the domestic 
side, heartache. 

Tips for Attorneys Referring Clients 
for Mediation

•	 Provide the mediator with all requested 
information in timely manner 

•	 Maintain a positive attitude toward the 
process

•	 Manage client expectations

•	 Arrange for as neutral a setting as 
possible (i.e. not opposing counsel’s 
office)

•	 Support the parties when they are mov-
ing toward a positive outcome

•	 Notify mediator immediately of any 
change in schedule/cancellation of 
appointment

Tips for Mediators
•	 Ask for the information you need

•	 Ask that parties (including counsel) 
commit to the process

•	 Maintain a writing (digital or otherwise) 
as points are agreed upon to expedite 
production of a final draft

•	 When parties are represented by coun-
sel, respect position of counsel

Conclusion
Mediation provides an opportunity not 
only for the parties to truly be heard, 
but perhaps even more importantly to 
hear one another. In personal and busi-
ness realms alike, conflict is based on 
relationships and mediation provides an 
opportunity for those relationships to 
not only survive the conflict, but to grow 
and become stronger through building an 
agreement that works. That is “win-win” 
at its best.

Mo l l y  A .  I s a a c s -
McLeod, J.D., LL.M., 
is an attorney media-
tor at Practical Res-
olutions, LLC, and 
co-chair of the LBA’s 
ADR/Mediation Sec-
tion. n
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Five Key Facts about Qui Tam Lawsuits
Hannah C. Choate & Jessica R. C. Malloy

When a business falsely verifies the quality 
of military equipment, it sends brave men and 
women into harm’s way with inadequate pro-
tection. When providers submit false claims 
to Medicare, they undermine the financial 
integrity of the Medicare program. When 
medical providers falsify medical records in 
order to justify the amount billed to Medicaid, 
they often fail to provide satisfactory health 
care to their patients. And when entities imple-
ment kickback schemes, consumer costs rise, 
competition is undermined and independent 
decision-making is distorted.

One retort? The qui tam provision of the 
False Claims Act, 31 U.S.C. 3729 et seq. 
(FCA). And the industry is booming. 

In 2018, 645 qui tam actions were filed across 
the country, and as a result of this type of 
litigation, the Department of Justice recovered 
$2.1 billion dollars. By effectively enforcing 
the FCA, DOJ protects the taxpayer, deters 
bad actors, protects victims and works to level 
the playing field in the markets.

So what do you need to know? A lot. An 
entire body of law has developed out of the 
FCA, and this article cannot address every 
facet. But it sets forth a good place to start 

with five “qui” notes for litigating qui tam 
actions.

1) The Department of Justice Pri-
oritizes Prosecution of Meritorious Qui 
Tam Actions.
As explained by Deputy Associate Attorney 
General Stephen Cox in an address on Janu-
ary 28, 2019, “[e]nforcing the False Claims 
Act is a top priority for the Department.” 
Indeed, the FCA is the primary civil remedy 
for redressing false claims involving federal 
government contracts, grants and federally-
funded programs. These cases originate in 
one of two ways: (i) actions brought by the 
DOJ, or (ii) actions brought by whistleblow-
ers, known as relators, who are entitled to 
a portion of the proceeds recovered and 
attorney’s fees in a successful action. 

Whistleblowers are also protected from 
retaliation by their employers for protected 
activity in furtherance of an FCA claim; the 
FCA affords “all relief necessary to make 
the employee whole.” In actions brought by 
whistleblowers, called qui tam actions, the 
case is filed under seal and the Government 
is given a period of time to evaluate the al-
legations and decide whether to intervene 
(i.e. take over the case). If the Government 
declines to intervene, the relator may pro-
ceed with the action (see #4).

The partnership between the federal govern-
ment and whistleblowers is central to the 
many successful stories behind DOJ’s recov-
eries. This partnership is crucial, because 
whistleblowers are uniquely situated to bring 
fraudulent practices to light—misconduct 
the Government might never discover with-
out their assistance. And the indiscretions 
are vast. 

Fortunately, in Cook County v. U.S. ex rel. 
Chandler, 583 U.S. 119 (2003), the Supreme 
Court affirmed that the FCA is applied 
broadly, opining “Congress wrote [the FCA] 
expansively, meaning to reach all types of 
fraud, without qualification, that might result 
in financial loss to the Government.” As a re-
sult of this broad application and the breadth 
of spending by the federal government, many 
successful cases have been brought in federal 
courts within Kentucky involving a wide 
variety of government programs. 

For example, the United States Attorney’s 
Office for the Western District of Kentucky’s 
investigation recently led Natera (a genetic 
testing service) to pay $11 million to resolve 
false claims allegations. Further, Lockheed 
Martin agreed to pay $5 million to settle 
alleged violations of the FCA and the Re-
source Conservation and Recovery Act. 
And a former officer of Nationwide Fence 
and Supply Co. paid $358,707.06 to settle 
allegations of false claims involving disad-
vantaged-business-enterprise requirements. 
Clearly, the Office prioritizes prosecuting 
meritorious qui tam actions.

2) Pre-filing Preparation by Relator’s 
Counsel is Key to the Success of a Qui 

Tam Action.
The DOJ intervenes in only about one in 
five qui tam cases filed. Thus, a relator 
who has worked diligently with thoughtful 
counsel to prepare a complaint has a distinct 
advantage. As an initial matter, a relator 
must be represented by counsel to file a qui 
tam. This ensures that relator’s allegations 
are adequately investigated by counsel in 
advance of filing an action that will require 
Government investigation.

Before filing, relator’s counsel should identify 
key documents that support the relator’s al-
legations and individuals and entities critical 
to proving FCA liability. Once the facts have 
been collected and parties with liability have 
been identified, counsel should consider 
issues unique to the FCA. While there are 
too many potential FCA pitfalls to address 
them all here, they include:

(i)	 An FCA action generally may 
not be filed against a federal agency or 
federal personnel acting in his or her 
official capacity or a state, state entity 
or state personnel acting in his or her 
official capacity;

(ii)	 The FCA contains statutory bars 
concerning whether relator is the “origi-
nal source” of the allegations and wheth-
er the allegations at issue are already the 
subject of administrative proceedings or 
litigation in which the Government is a 
party;

(iii)	 The FCA contains its own statute 
of limitations and jurisdiction provi-
sions, contained in sections 3731 and 
3732; and

(iv)	 Finally, an FCA complaint must 
satisfy Federal Rule of Civil Procedure 
12(b)(6) and the FCA claims must be pled 
with particularity under Rule 9(b).

Beyond the qui tam complaint, counsel must 
also prepare a written disclosure statement, 
which is served on the United States and con-
tains “substantially all material evidence and 
information the person possesses” under 
section 3720(b)(2). This is counsel’s first op-
portunity to set forth his or her vision of the 
case for the Government. It should include 
the facts and evidence discovered while in-
vestigating relator’s allegations and enclose 
any relevant documents in relator’s posses-
sion. The strongest disclosure statements 
also identify individuals with knowledge of 
relevant facts and suggests a path forward 
for the Government’s investigation.

3) Counsel should be Alert to Specific 
Requirements for Filing and Service of 
a Qui Tam Action.
The FCA contains several specific provi-
sions regarding filing and service of a qui tam 
action. First, every qui tam action must be 
filed with the court under seal. This means 
that in Kentucky’s federal courts, relator’s 
counsel must file the FCA complaint in 
person with the court clerk—the complaint 

Estates, Probate, Trusts, Divorce 
Liquidation of Real and Tangible Personal Property 

Let us help you and your clients simplify estate settlement. Julie 
and Ray have teamed on the combined sale of the home and its 

contents since 2012.  One benefit of our combined service is regu-
lar communication with lawyers, executors, administrators, family 

members, guardians, beneficiaries, trustees and title companies. We 
get the job done in a timely manner with reduced stress for all. 

Ray Yeager 
502-262-3868 

Ray’s Estate Sales 
2700 Holloway Rd #106 
Louisville, KY  40299 

www.raysestatesales.com 

Julie Yeager-Cayot, Realtor 
502-262-3869 

RE/MAX Properties East 
10525 Timberwood Cir #100 

Louisville, KY  40223 
www.julieyeager.remaxagent.com 

In Memoriam
Mitchell  A. 
C h a r n e y , 
age 74, died on 
Apr il  19 fol-
lowing a battle 
with cancer. A 
g ra d u a te  o f 
the University 
of Louisville 

Brandeis School of Law, his practice 
included litigation and mediation 
with an emphasis on family law. A 
partner with Goldberg Simpson for 
more than 35 years, he previously 
practiced with Gittleman, Charney 
& Barber. He was a Fellow of both 
the American Academy of Matri-
monial Lawyers and the American 
Academy of Adoption Attorneys. 
Also a civic leader, he was a past 
president of Jewish Family and 
Vocational Services and the Ronald 
McDonald House.

He is survived by his wife, three 
children and six grandchildren. Me-
morial gifts can be made to Jewish 
Family & Career Services, Ronald 
McDonald House or Congregation 
Adath Jeshurun. n
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may not be filed electronically.

Once the complaint is filed, counsel must 
serve the complaint and disclosure state-
ment on the Government. Crucially, counsel 
must serve both (i) the U.S. Attorney’s Office 
where the action was filed and (ii) the United 
States Attorney General. Failure to properly 
serve the Government through this two-step 
process may be an impediment to proceeding 
with the qui tam action.

Thereafter, the qui tam complaint remains 
under seal for at least 60 days, while the 
U.S. investigates the allegations set forth. 
Nearly all FCA investigations take longer 
than 60 days, so the U.S. will likely seek 
court approval to keep the complaint under 
seal while the investigation is completed. 
During this time, the relator may not dis-
close the existence of the qui tam action 
and may not serve the complaint on the 
defendant, until so ordered by the Court.

4) The United States Department of 
Justice can Move to Dismiss a False 
Claims Act Qui Tam.
Since a 1986 amendment to the FCA, the 
DOJ has had the ability to move to dismiss 
an FCA case—even over the objections 
of a relator. Rather than exercising the 
right, however, DOJ generally opted not 
to intervene. And as a result, most rela-
tors voluntarily dismissed a declined qui 
tam, because the economic and emotional 
expense of bringing an FCA case were too 
high to continue pursuing without DOJ’s as-
sistance. This is no longer the case. Qui tam 
litigation has now expanded and morphed 
into a commodity-like business. For many, 
that means it is more affordable for relators 
to continue pursuing a claim without DOJ’s 
assistance.

In response, on January 10, 2018, Michael 
Granston, Director of the Commercial 
Litigation Branch, Fraud Section of the 
Department of Justice, issued an internal 
memorandum to DOJ attorneys handling 
FCA cases, titled Factors for Evaluating 
Dismissal Pursuant to 31 U.S.C. 3730(c)
(2)(A). Therein, DOJ trial attorneys and 
Assistant United States Attorneys are asked 
to consider dismissal of declined qui tam 
suits. More commonly referred to as “The 
Granston Memo,” it does not change DOJ’s 
historical position, but reflects the factors 
DOJ historically considered in deciding to 
dismiss a case.

Nevertheless, much ink has spilled discussing 
the rationale behind the memo. Thus, on Janu-
ary 28, 2019, Stephen Cox delivered remarks 
explaining the Department’s reasoning. “The 
Granston Memo is about [DOJ’s] gatekeeping 
role,” he said. “[W]hen qui tam cases are 
non-meritorious, abusive or contrary to the 
interests of justice, they impose unnecessary 
costs on the Department, on the judiciary and 
on the defendants. Bad cases that result in bad 
case law inhibit [the Department]’s ability to 
enforce the False Claims Act.” 

Cox also discussed the impact of meritless 
qui tam on DOJ resources; “[W]hen the 
Department’s resources are consumed for 
other things, [DOJ has] less time to fulfill 
[its] priorities.” This, however, should not 
suggest that the Department will move to 
dismiss a pending qui tam, merely because 
a False Claims Act defendant is pursuing 
extensive discovery. 

As Granston clarified in his March 1, 2019 
address to the Federal Bar Association’s 
Qui Tam Section, “[j]ust because a case may 
impose substantial discovery obligations on 
the government does not necessarily mean 
it is a candidate for dismissal.” 

More strongly, he warned that “[d]efendants 
should be on notice that pursuing undue or 
excessive discovery will not constitute a suc-
cessful strategy for getting the government to 
exercise its dismissal authority.” To that end, 
he explained that “[t]he government has, and 
will use, other mechanisms for responding to 
such discovery tactics.” (Such methods may 
include: (i) moving to quash a subpoena, as 
DOJ takes the position that it is a third party 
in non-intervened cases for purposes of dis-
covery; or (ii) utilizing the Touhy regulations, 
which prescribe requirements private parties 
must satisfy in order to obtain discovery 
from a government agency.) In conclusion, 
Granston cautioned that DOJ’s dismissal 
powers will be used “judiciously” and prof-
fered that motions to dismiss “will remain 
the exception rather than the rule.” 

But when an exception is made and dismissal 
motions are filed, courts are split on the 
deference that should be granted to DOJ’s 
request. The Ninth and Tenth Circuits apply 
the “rational relationship” test established by 
United States ex rel. Sequoia Orange Com-
pany v. Baird-Neece Packing Corporation, 
151 5.3d 1139 at 1145-47 (9th Cir. 1998). 
That standard requires the government to 
justify its decision by showing that dismissal 
is related to a valid governmental purpose. 
The District of Columbia Circuit, however, 
holds that the government’s right to dismiss 
is completely unfettered, under Swift v. 
United States, 318 F.3d 250, 252 (D.C. Cir. 
2003). The Sixth Circuit has yet to weigh in 
on this debate.

5) False Claims Act Defendants can 
Receive Credit for Cooperating in a 
False Claims Act Investigation.
As a preliminary matter, the Department 
is committed to rewarding companies who 
invest in strong compliance programs. Not 
only are strong compliance programs “good 
for business and fair competition,” Cox ex-
plained, but they also “raise awareness of 
legal obligations, they mitigate risk of legal 
jeopardy and they promote reporting up.” 

To that end, the Department is also commit-
ted to rewarding companies who cooperate 
with DOJ investigations into wrongdoing. 
And there is no longer an all-or-nothing 
approach to awarding credit to companies 
who cooperate in civil investigations. As 
Cox put it, a company does not “have to 
boil the ocean in an effort to identify every 
employee who played any role in the conduct 
in order to receive any credit for coopera-
tion.” Instead, the company must honestly 
and meaningfully assist in the government’s 
investigation to be eligible for cooperation 
credit. This includes voluntary disclosure 
and other efforts “such as sharing informa-
tion gleaned from an internal investigation 
and making witnesses available,” said Cox.

One such example of an entity receiving 
cooperation credit is the $270 million 
settlement between the U.S. and DaVita 
Incorporated. As the company voluntarily 
disclosed improper billings and worked to-
gether with the government in its subsequent 
investigation, the U.S. agreed to a favorable 
resolution of potential claims arising from 
the misconduct.

Thereafter, in April 2019, DOJ Criminal 
Division updated the guidance document 
titled Evaluation of Corporate Compli-
ance Programs. Likewise, on May 3, 2019, 
Joseph Hunt, Assistant Attorney General 
for the Civil Division of the Department of 
Justice, issued an internal memorandum to 
all DOJ attorneys handling FCA cases, titled 
Guidelines for Taking Disclosure, Coopera-
tion, and Remediation into Account in False 
Claims Act Matters. 

Read in tandem, these two guidance docu-
ments provide insight into the Department’s 
valuation of cooperation and the means by 
which it may credit such behavior. As Hunt 
explained more specifically, “[a]n entity 
or individual that seeks to earn maximum 
credit in a False Claims Act matter generally 
should undertake a timely self-disclosure 
that includes identifying all individuals sub-
stantially involved in 
or responsible for the 
misconduct, provide 
full cooperation with 
the government’s in-
vestigation, and take 
remedial steps de-
signed to prevent and 
detect similar wrong-
doing in the future.” 

Hannah C. Choate and 
Jessica R. C. Malloy 
are Assistant United 
States Attorneys for 
the Western District of 
Kentucky. n

Mother’s Day Card Drive 
a Success
The Louisville Bar 
A s s o c i a t i o n’s 
Public Service 
Committee pro-
vided 100 cards 
with pre-paid 
postage to the 
Louisville Met-
ro Department 
of Corrections so 
that some inmates—including those in 
the Enough is Enough substance abuse 
recovery program and the 1 on 1 Work 
Aid Program—could send good wishes to 
their moms on Mother’s Day. Despite what 
are likely difficult times for these mothers, 
we hope that receiving a card from their 
child on Mother’s Day helped bring some 
joy to their day. 

Thank you to Jonathan Ricketts for spear-
heading this effort and to Laurel Hajek 
(University of Louisville Brandeis School 
of Law), Jenny Bobbitt (Bingham Greene-
baum Doll) and the LBA staff for their 
donations. n

Hannah C. Choate and Jessica R. C. Malloy will be at the Bar Center 
on Tuesday, June 11 to present “Navigating Qui Tam Litigation 

Under the False Claims Act.” See page 12 for details.

MEETING SCHEDULES

LBA Section Meetings
Please watch for announcements in eBriefs 
or e-mail blasts for confirmed meeting dates. 
Guests are welcome to attend a meeting be-
fore joining the section. For reservations or 
to join a section, call (502) 583-5314 or visit  
www.loubar.org. n

Legal Assistants of Louisville
The next regularly scheduled meeting of the 
Legal Assistants of Louisville will be held 
on Tuesday, June 18, at 11:30 a.m. at the 
Bristol Bar & Grille Downtown located at 
614 W. Main Street. This month’s speaker 
will be McKenzie Cantrell, a graduate of 
the UofL Brandeis School of Law, non-
profit employment attorney and Dem. State 
Representative House District 38. For more 
information about the organization, please 
contact Loretta Sugg, Vice President, at 
(502) 779-8546. n

Louisville Association of 
Paralegals
Check out upcoming educational pro-
grams and special events on the Louis-
ville Association of Paralegals website at  
www.loupara.org. The LAP offers joint mem-
bership with the Louisville Bar Association 
for voting members and joint LAP/LBA mem-
bers may attend most LBA CLE programs 
at the discounted rate of $20. To learn more 
about the benefits of LAP membership, visit  
www.loupara.org. n
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CLASSIFIEDS

Seeking Prosecutor
Prosecutor Wanted:
BardstownInjustice.com
Charles Monin
(502) 249-0598

Advertising copy is carefully reviewed, but publication herein 
does not imply LBA endorsement of any product or service. 
The publisher reserves the right to reject any advertisement 
of questionable taste or exaggerated claims or which 
competes with LBA products, services or educational offerings.

Help Wanted
Through the LBA Placement Service

Downtown Litigation Attorney:
The LBA is currently working with a mid-sized 
law firm based in Louisville KY, that is seek-
ing a Litigation Attorney for their downtown 
Louisville office. The successful candidate 
will have at least 3-5 years of civil litigation 
experience, (preferably on the defense side) 
and excellent references. This is a full-time 
position that may require some travel. Salary 
is based on experience, plus benefits. Send 
resumes in MS Word format to the LBA Place-
ment Service Director, David Mohr, dmohr@
loubar.org.

Paying Our Dues
Crossword Puzzle by Earl L. Martin III on page 10

SPOILER ALERT!

Vacation Spot
Beachfront Home to Rent:
3 bdrm., 2 bath, Gulf Front Home, boating, 
pool, tennis located in gated enclave on Palm 
Island, Florida b/t Sarasota and Ft. Myers. 
Home comfortably sleeps 8 with new queen 
sleeper sofa. View details at VRBO #1433280, 
call Rebecca Smith at 502-396-1764 or Mi-
chelle at 941-445-2621 for booking.

Services
Witness Location Service:
Will locate your missing witness anywhere 
in the country for the flat fee of $150. Please 
send the name and one identifier – BD, SSAN 
or last known address – to jsniegocki@ 
earthlink.net, or call 502-426-8100.
Jim Sniegocki, Special Agent, FBI (retired)
Capital Intelligence Corp.
www.capitalintelligencecorp.com

QDRO Preparation and Processing for:
Defined Benefit and Defined Contribu-
tion Plans. Military, Municipal, State and 
Federal Employee Plans. Qualified Medi-
cal Child Support Orders. Collection of 
past due Child Support and Maintenance. 
Charles R. Meers, 2300 Hurstbourne Vil-
lage Drive, Suite 600, Louisville, KY 40299 
Phone: 502-581-9700, Fax: 502-584-0439.  
E-mail: Charles@MeersLaw.com.
THIS IS AN ADVERTISEMENT

Immigration Consultant:
Dennis M. Clare is available to practice im-
migration and nationality law. Member of the 
American Immigration Lawyers Association. 
Law Office of Dennis M. Clare PSC, Suite 
250, Alexander Bldg., 745 W. Main St., Lou-
isville, KY 40202, (502) 587-7400. 
THIS IS AN ADVERTISEMENT.

Discrimination Issues & Other Related 
Matters:
Samuel G. Hayward is available for consul-
tation of discrimination and other related 
matters for either plaintiff’s or defendant’s 
practice. Mr. Hayward has over forty years’ 
experience in this area with Title 7, 1983, and 
sexual harassment cases. Samuel G. Hay-
ward, 4036 Preston Hgwy, Louisville, KY 
40213, (502) 366-6456. 
THIS IS AN ADVERTISEMENT.

Bar Briefs is a na-
tional award winning 

monthly publication of the 
Louisville Bar Association. With a circula-

tion of more than 3,000 readers, Bar Briefs offers 
informative articles on current issues of interest in the law. 

Bar Briefs relies heavily on contributions by generous volunteers. The LBA 
welcomes article submissions from attorneys, paralegals and other professionals.

Article types include, but are not limited to:
•   Substantive law-related articles 		  •   General interest articles		  •   Essays or humor
•   Book reviews				    •   Letters to the Editor		  •   Poems
•   Quick Tips				    •   Comics

Each issue of Bar Briefs focuses on one or two specific areas of the law and includes one to four 
feature articles. Features are substantive law articles that must pertain to the theme of the issue and 

authors should refer to the editorial calendar (located at www.loubar.org under the Bar Briefs tab) when deter-
mining when and what to submit. These authors should have substantial knowledge and research expertise in the specified 

area of practice. Submissions other than feature articles need not adhere to the theme.

If  you are interested in submitting a piece for publication, contact Lauren 
Butz at (502) 583-5314 or lbutz@loubar.org.

Office Space
Offices Available in Downtown Louisville:
An established law firm with offices in Lexing-
ton and Louisville currently has office space 
available for rent immediately. This office-
share environment in our Louisville office 
includes 3-5 adjoining offices (each with fan-
tastic views of downtown), building security, a 
secretarial workstation, access to conference 
rooms, lobby/receptionist and conveniently 
located kitchen/restrooms. Please call 859-
514-7232 for additional information and/or 
to view the offices.

Law Offices for Rent:
Two offices side by side for rent at 125 South 
6th Street. Includes surface parking next to 
building, utilities, phone, basic office supplies, 
copier, fax & internet. Call Lowen & Morris 
at 587-7000.

East-End Office Condo for Rent: 
Prime location off of Hurstbourne Pkwy 
close to I-64 and Shelbyville Road. Three 
private offices, attractively finished. Ready to 
move in. Reception Area, large library/confer-
ence room and private bath. Approx. 1000 
sq. ft. $950.00/month plus LG&E expenses. 
Call 426-1661.

Law Office Space for Rent in Downtown 
Louisville:
Two beautiful furnished downtown offices 
available for rent on 6th Floor of established 
law firm on W. Main Street. Walking distance 
to courthouse, Center for the Arts, restau-
rants, Yum Center. Must have own phone 
and copier. All utilities included. Access to 
conference room when available, client wait-
ing area, kitchenette and bathrooms. $1,000 
per month per office. All inquiries, please call 
Ann at 404-797-7571.

Office Space Available:
One Riverfront Plaza - river view; 1 to 4 
offices available (3 furnished) on 20th floor; 
library/conference room; secretarial services 
and/or space available. (502) 582-2277.

Office Space Available:
Two offices available. Sturm, Paletti & 
Peter, PLLC, 713 East Market Street. Very 
attractive full size offices with windows. All 
administrative facilities and services. Easy 
private parking. Litigation and corporate 
transaction referrals. Contact Howard Sturm 
at 502.589.9254 or hsturm@spplegal.com.

Attorney Office space for Rent in Old 
Louisville (S. 4th St, Lou KY): 
Office spaces for rent in Historic Old Louis-
ville. Several options available in Magnificent 
Historic Mansion: 
1st floor – Approx. 16’ x 19’ luxury office 
with separate secretarial office. ($1,000/mth)
1st floor – Approx. 21’ x 17’ office space 
($650/mth)
3rd floor – 2 large offices approx... 16’ x 16’ 
    1 office approx… 8’ x 10’
1 office with adjoining room that can be used 
for secretarial office(s) or office with adjoin-
ing secretarial room. Approx. 8’ x 10’ each
1 large open space with enough room for 3 
desks for support staff

(or)
Entire 3rd floor – 5 Office Suite with open 
secretarial area
Access to conference rooms, copy machine, 
fax and postage machine, and full kitchen. 
Free parking. Available January 1, 2018. For 
more details email mmalaw1@aol.com or call 
Laura Garrett at 502-582-2900.
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Members 
on the move

Cornell

Franklin

Holloway

Logsdon

Wright

The law firm of Goldberg Simpson 
announced that as of May 1, the Lou-
isville and Southern Indiana Divorce 
and Family firm, Key Law Group, is 
now part of Goldberg Simpson. 

Fisher Phillips announces two practice 
group and industry team leaders in 
Louisville. Todd Logsdon, a partner 
in Fisher Phillips’ Louisville office, has 
been named to co-lead the firm’s Work-
place Safety and Catastrophe Manage-
ment Practice Group. Laurel Cornell, 
a partner in Fisher Phillips’ Louisville 
office, has been tapped to co-lead the 
firm’s Health Care Industry Team. 

Dinsmore & Shohl is strengthening its 
public finance offerings in Louisville 
with the addition of partner Mark 
S. Franklin. Franklin has practiced 
more than 10 years as bond counsel, 
issuer’s counsel, borrower’s counsel, 
underwriter’s counsel and lender’s 
counsel. His work has spanned public 
utilities to arena finance to nonprofit 
educational institutions. Franklin 
received his J.D. from the University 
of Louisville Brandeis School of Law.

Dinsmore & Shohl ranks among the 
top U.S. law firms for its percentage of 
black attorneys, according to the newly 
released Black Student’s Guide to Law 
Schools & Firms. The report, published 
by nonprofit organization Lawyers of 
Color, is the first comprehensive listing 
of black attorney percentages across 
nearly 400 firms. Lawyers of Color 
recognized firms with a black attorney 
percentage of 3.8 or more as “D&I 
Leaders.” Dinsmore’s percentage is 5.7, 
placing it at the 17th spot overall.

The American Diabetes Association 
(ADA) of Kentucky has elected De-
metrius Holloway to its Community 
Leadership Board. Holloway is a part-
ner of Stites & Harbison. A seasoned 
litigator with over 18 years of experi-
ence, Holloway represents employers 
in the defense of employment-based 

claims asserted under both Kentucky and federal law includ-
ing, but not limited to, claims asserted under the ADA, ADEA, 
FMLA, Title VII and the Kentucky Civil Rights Act. His 
experience includes defending civil actions filed in both state 
and federal court, as well as defending against administrative 
actions before state and federal administrative agencies. He is 
the chair of the Louisville Bar Association’s Labor & Employ-
ment Section.

Fund for the Arts has elected Terry Wright to its Board of 
Directors. He will serve a three-year term. Fund for the Arts 
is a regional nonprofit committed to building a vibrant com-
munity through the power of the arts. Wright is a partner of 
Stites & Harbison and chair of the Intellectual Property & 
Technology Service Group. His practice focuses on designing 
and implementing intellectual property protection strategies. 
As part of his practice, he routinely focuses on multiple areas 
of intellectual property protection, including trademark and 
copyright issues, licensing agreements, and patent-related 
aspects of intellectual property, such as patent drafting, patent 
prosecution and counseling clients on infringement, validity 
and patentability. n

On May 17, 2019, the Kentucky Court of Appeals issued 
a significant ruling on public access to information and 
economic development in the Commonwealth, Com. of Ken-
tucky, Cabinet for Economic Dev’t v. The Courier-Journal, 
Inc., 2018-CA-001131. The court affirmed Franklin Circuit 
Court Judge Philip Shepherd’s order requiring the Kentucky 
Cabinet for Economic Development to produce documents 
containing the names of shareholders in a private company 
that had received state economic-development incentives. 

The appeal arose from a multi-million-dollar incentive pack-
age provided by the Commonwealth of Kentucky to Braidy 
Industries, Inc., meant to induce Braidy to build a high-tech 
aluminum mill in the eastern part of the state. The Braidy 
incentive package has received heavy media coverage, most 
recently due to news of a Russian company’s commitment to 
invest $200 million in the mill. Although the circumstances 
and particular structure of the incentive package are com-
plex, the Court of Appeals characterized them simply: “$15 
million in public funds were used to purchase a 20 percent 
ownership stake in a private company.”

The central issue in the appeal is whether the Kentucky 
Open Records Act mandates the public disclosure of docu-
ments identifying “silent” shareholders in a company that 
receives public economic-development incentives. Specifi-
cally, after the state incentives to Braidy were announced, 
the Kentucky Cabinet for Economic Development (KCED) 
fielded requests for public records relating to the incentive 
package. Among those was a request from the Louisville 
Courier-Journal for documents identifying Braidy’s non-
public shareholders. 

The KCED declined to produce records identifying Braidy’s 
non-public private investors, contending that such informa-
tion is exempt from disclosure under the privacy and confi-
dentiality exceptions to production set forth in KRS 61.878(1)
(a) & (c).1. The Courier-Journal disagreed and challenged 
the KCED in court.

The business confidentiality exceptions frequently present 
difficult interpretive questions for the Kentucky Attorney 
General (who has the statutory first crack at Open Records 
Act disputes) and the courts. Many different state agencies 
and quasi-public entities in Kentucky administer various 
forms of grants, incentives and tax credits that are given to 
private companies to foster and encourage economic growth. 
Although the procedures and requirements differ by agency 
and incentive, as a general rule, the recipient companies are 
required to turn over detailed and often-sensitive informa-
tion to the administering agency to even be considered for 
an incentive.

Unsurprisingly, sensitive business information is a frequent 
target for requests under Kentucky’s Open Records Act, from 
the media, concerned citizens and even competitors. And the 
agencies tasked with administering the incentives are often 
reticent to produce, contending that information provided 
to them in connection with a grant or incentive application 
is exempted from production under KRS 61.878(1)(a) & (c).1.

In a few seminal decisions, the Kentucky Supreme Court has 
affirmed that KRS 61.878(1)(a) & (c).1 exempt “confidential 
and proprietary” business information from production, 
but the courts’ decisions leave many questions unanswered. 
On one end of the spectrum, obviously confidential finan-
cial information such as trade secrets, balance sheets and 
profit projections are clearly exempted from production in 
response to a public records request. 

It becomes more difficult, however, when applied to broad 
categories of business information that do not neatly fit 
into the language employed by the courts and the Open 

Records Act, such as shareholder and director information, 
contracts, business plans and the like. Although these kinds 
of documents are not always obviously “confidential and 
proprietary” under Kentucky law, most businesses would 
prefer to keep them out of the public domain for competitive 
and privacy-related reasons. 

The Braidy shareholder list is a prime example of one of 
these gray areas and presented an issue of first impression 
for the appellate courts. The KCED argued that such infor-
mation is often closely guarded by companies, and its public 
disclosure would harm economic development efforts in the 
Commonwealth. The Courier-Journal argued, on the other 
hand, that there is a strong public interest in identifying those 
who benefit from public funds. 

The Court of Appeals took the latter view, republishing 
and adopting the decision and rationale of the Kentucky 
Attorney General—who had reviewed the matter in an 
administrative proceeding before the Franklin Circuit Court 
ruled on it. The Attorney General reasoned the names of 
Braidy’s shareholders are “unquestionably a matter of public 
interest,” and that the shareholders’ privacy interests “do 
not outweigh the public interest in disclosure.” The Court 
of Appeals also affirmed the circuit court’s finding that the 
KCED had “willfully” violated the Open Records Act, thus 
entitling the Courier-Journal to an award of prevailing-party 
attorneys’ fees. 

Notably, while conceding the absence of direct precedent on 
this issue, the Court of Appeals said that the imposition of 
fees was warranted because the KCED “had no legal basis 
for denying” the Courier-Journal’s request for documents 
identifying Braidy’s shareholders.

The Court of Appeals—like the Attorney General and 
Franklin Circuit Court—appears to have based its decision, 
at least in part, on the “extraordinary” circumstances of the 
incentives offered to Braidy. However, the court’s reasoning 
will no doubt be used in the future to support requests for 
documents containing the names of shareholders in other 
companies that received more traditional incentives, such as 
grants, tax credits and the like. It remains to be seen how the 
courts will balance the public interest with investor privacy 
in such cases.

Meanwhile, the Braidy litigation has not gone unnoticed by 
the General Assembly. In the spring session, a House bill 
was introduced to amend the Open Records Act to clarify 
and tighten the “confidential and proprietary” exemptions, 
and to explicitly exempt shareholder names from Kentucky’s 
definition of a “public record.” After significant criticism in 
the media, the bill died in committee.

The KCED has publicly stated that it is reviewing the ruling 
and deliberating on whether to appeal it to the Kentucky 
Supreme Court. Simply put, for the foreseeable future, the 
confidentiality of shareholder information—at least when 
that information comes into the pos-
session of a public entity—is an open 
question.

Samuel W. Wardle currently serves as 
vice-chair of the LBA’s Litigation Section. 
Wardle is a senior associate in Frost 
Brown Todd’s Louisville office, where he 
primarily practices litigation. A former 
newspaper reporter, Wardle has a particu-
lar interest in issues and disputes involving 
public records.

Thomas P. O’Brien III is a member of Frost 
Brown Todd. In a diversified practice, 
O’Brien practices in the firm’s intellectual 
property and business litigation groups. n

Are “Silent” Investors Now a Matter of Public Record?
Kentucky Court of Appeals Considers Key Issue of Public Access and Economic Development

Samuel W. Wardle  &  Thomas P. O’Brien III
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MEDIATION SERVICES

CAROL SCHURECK PETITT

CERTIFIED CIVIL MEDIATOR

  More than 20 years civil litigation experience

  Available statewide

502-243-9797 
502-243-9684 (fax) 
cpetitt@vplegalgroup.com

VAUGHN PETITT LEGAL GROUP, PLLC


