












17www. loubar.org February 2019

New Federal Anti-Kickback Provisions Target Laboratories, 
Clinical Treatment Facilities and Recovery Homes
Mitchel T. Denham

On October 24, 2018, the President signed the Substance Use-Disorder Prevention that 
Promotes Opioid Recovery and Treatment for Patients and Communities Act (“SUPPORT 
Act”), which is intended to combat the ongoing opioid epidemic. Included in the Support 
Act is an all-payor anti-kickback provision that applies to laboratories, clinical treatment 
facilities and recovery homes. This portion of the Act, found in Section 8122, is referred to 
as the Eliminating Kickbacks in Recovery Act of 2018 (EKRA). These provisions are similar 
to the Social Security Act’s Anti-Kickback Statute (AKS), but there are many significant dif-
ferences. EKRA is a criminal statute with penalties up to $200,000 in fines and/or 10 years 
in prison for each violation.

EKRA applies to laboratories, clinical treatment facilities and recovery homes. It defines a 
violation as follows:

(a) OFFENSE.—Except as provided in subsection (b), whoever, with respect to services covered 
by a health care benefit program, in or affecting interstate or foreign commerce, knowingly and 
willfully—

(1)	 solicits or receives any remuneration (including any kickback, bribe, or rebate) di-
rectly or indirectly, overtly or covertly, in cash or in kind, in return for referring a patient 
or patronage to a recovery home, clinical treatment facility, or laboratory; or

(2)	 pays or offers any remuneration (including any kickback, bribe, or rebate) directly 
or indirectly, overtly or covertly, in cash or in kind—

(A) to induce a referral of an individual to a recovery home, clinical treatment facility, 
or laboratory; or

(B) in exchange for an individual using the services of that recovery home, clinical treat-
ment facility or laboratory,

shall be fined not more than $200,000, imprisoned not more than 10 years, or both, for each 
occurrence.

18 USC §220(a). Importantly, the plain language of EKRA, unlike the AKS, applies to all payor 
models, not just federal benefits programs like Medicare and Medicaid. In addition, it applies 
to all tests performed at laboratories—not just those referred from clinical treatment facilities 
or recovery homes. Since EKRA explicitly does not preempt the AKS, affected entities must 
comply with both.

Like the AKS, EKRA provides for statutory exception, or safe harbors. However, EKRA’s 
exceptions differ in many respects from the AKS safe harbors. For example, the AKS 
provides for a bona fide employee safe harbor which has been interpreted to permit pay-
ment to bona fide employees based on the volume of referrals. But while EKRA permits a 
laboratory, clinical treatment facility or recovery home to pay employees and independent 
contractors, it limits the manner in which they may be compensated. Employees and in-
dependent contractors cannot be paid based on (a) the number of individuals referred to 
a particular recovery home, clinical care home, or laboratory; (b) the number of tests or 
procedures performed; or (c) the amount billed or received from a health benefits program. 
18 USC §220(b)(2)(A)-(C). 

There are other important exceptions in EKRA, and Congress has given the Attorney General 
the ability to create new safe harbors through regulation. It remains unknown what additional 
exceptions will be created and how the Department of Justice intends to begin enforcement of 
EKRA. However, affected entities should expect enforcement in both the criminal arena and 
through the use of the civil False Claims Act.

EKRA became effective upon enactment. Therefore, there are several important considerations 
for laboratories, clinical treatment facilities and recovery homes and those persons who conduct 
business with these entities. Chief among them is a review of current contractual relationships 
to determine compliance with both the AKS and EKRA and determining how to restructure 
any non-compliant contracts to avoid either criminal or civil actions.

Mitchel T. Denham is a partner in DBL Law’s Civil Litigation practice group. 
His practice focuses on the areas of health care, state & federal government 
investigations, open records issues, general civil litigation, election law, envi-
ronmental law, white collar crime and a variety of other matters. DBL Law 
is a full-service law firm with offices in Crestview Hills, KY, Cincinnati, OH, 
and Louisville, KY. n
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Attorney, Mediator

Bill Kenealy

bkenealy@kandjlaw.com   .   502-553-0508  

• Vehicle Accidents
• Product Liability, including mass tort

• Professional Negligence
• Employment Discrimination & Workplace Disputes

• Intentional Torts 
• Premises Liability 
• Complex Litigation 

Over 35 years litigation and trial experience.

LBA Mobile App to be Discontinued
To improve communications and boost member engagement, the LBA launched a mobile app in 
2015. Although it had many useful features and even won a Luminary Award from the National 
Association of Bar Executives, not enough LBA members have used it in recent years to justify 
the expense associated with its continued operation. Therefore, effectively immediately the mobile 
app is being discontinued. But don’t worry! Every feature available through the app, including 
the online pictorial directory, is still available through the LBA website, www.loubar.org. n
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Seeking Prosecutor
Prosecutor Wanted:
BardstownInjustice.com
Charles Monin
(502) 249-0598

Advertising copy is carefully reviewed, but publication herein 
does not imply LBA endorsement of any product or service. 
The publisher reserves the right to reject any advertisement 
of questionable taste or exaggerated claims or which 
competes with LBA products, services or educational offerings.

Bar Briefs is a nation-
al award winning monthly 

publication of the Louisville Bar 
Association. With a circulation of more than 

3,000 readers, Bar Briefs offers informative articles on 
current issues of interest in the law. 

Bar Briefs relies heavily on contributions by generous volunteers. The LBA 
welcomes article submissions from attorneys, paralegals and other professionals.

Article types include, but are not limited to:

• Substantive law-related articles 

• General interest articles

• Essays or humor 

• Book reviews

• Letters to the Editor

• Poems

• Quick Tips

• Comics

Each issue of Bar Briefs focuses on one or two specific areas of the law and includes one to four 
feature articles. Features are substantive law articles that must pertain to the theme of the issue and authors 

should refer to the editorial calendar (located at www.loubar.org under the Bar Briefs tab) when determining when 
and what to submit. These authors should have substantial knowledge and research expertise in the specified area of practice. 

Submissions other than feature articles need not adhere to the theme.

If  you are interested in writing an article for publication in Bar Briefs, contact Lauren Butz at (502) 583-5314 or lbutz@loubar.org.

Help Wanted
VP General Counsel:
The Presbyterian Foundation, located in 
Jeffersonville, Indiana, is currently seeking a 
Vice President General Counsel. This posi-
tion supplies in-house corporate legal counsel 
and engages and manages outside counsel to 
support the policies, goals, objectives, of the 
Presbyterian Foundation as approved by the 
President and Chief Executive Officer and the 
Board of Trustees/Directors. The General 
Counsel position provides legal counsel and 
oversight at the executive level on all corpo-
rate issues with legal, fiduciary or regulatory 
implications for the Presbyterian Founda-
tion. 7–10 years’ legal practice experience 
in several of the following legal disciplines is 
required: Not for profit law and regulation 
(including tax laws), Charitable and family 
estate planning (including tax laws), State 
insurance, nonprofit, and trust law as it ap-
plies to charitable gift annuities, and Human 
Resources. Valid license to practice law in In-
diana or the ability to be licensed in Indiana re-
quired. The ability to quickly learn and work 
effectively within the polity, mission funding 
practices, and organizational structure of the 
Presbyterian Church (U.S.A.) is required. 
Competitive Salary (commensurate with ex-
perience) and excellent benefits offered. Send 
resumes to Lisa Pesavento, HR Coordinator, 
lisa.pesavento@presbyterianfoundation.org.

Help Wanted
Through the LBA Placement Service

Civil Litigation Associate Attorney:
Well established civil litigation law firm in 
downtown Louisville KY is seeking a hard-
working, intelligent attorney that is looking 
for a long-term career. They prefer an at-
torney with 2+ years of litigation defense 
experience. As an Associate Attorney, you 
would work as part of a team to manage the 
defense of client’s claims from inception to 
resolution. Required Skills & Experience: 
Member of the State Bar of Kentucky. Supe-
rior research and writing abilities. Excellent 
interpersonal communication. They offer a 
competitive salary, casual environment, and 
benefits package. Send resumes in MS format 
to LBA Placement Service Director, David 
Mohr, dmohr@loubar.org.

Office Space
Office Space Available:
One Riverfront Plaza - river view; 1 to 4 
offices available (3 furnished) on 20th floor; 
library/conference room; secretarial services 
and/or space available. (502) 582-2277.

Offices Available in Downtown Louisville:
An established law firm with offices in Lexing-
ton and Louisville currently has office space 
available for rent immediately. This office-
share environment in our Louisville office 
includes 3-5 adjoining offices (each with fan-
tastic views of downtown), building security, a 
secretarial workstation, access to conference 
rooms, lobby/receptionist and conveniently 
located kitchen/restrooms. Please call 859-
514-7232 for additional information and/or 
to view the offices.

Attorney Office space for Rent in Old 
Louisville (S. 4th St, Lou KY): 
Office spaces for rent in Historic Old Louis-
ville. Several options available in Magnificent 
Historic Mansion: 
1st floor – Approx. 16’ x 19’ luxury office 
with separate secretarial office. ($1,000/mth)
1st floor – Approx. 21’ x 17’ office space 
($650/mth)
3rd floor – 2 large offices approx... 16’ x 16’ 
    1 office approx… 8’ x 10’
1 office with adjoining room that can be used 
for secretarial office(s) or office with adjoin-
ing secretarial room. Approx. 8’ x 10’ each
1 large open space with enough room for 3 
desks for support staff

(or)
Entire 3rd floor – 5 Office Suite with open 
secretarial area
Access to conference rooms, copy machine, 
fax and postage machine, and full kitchen. 
Free parking. Available January 1, 2018. For 
more details email mmalaw1@aol.com or call 
Laura Garrett at 502-582-2900.

Services
Witness Location Service:
I will locate your missing witness anywhere 
in the country for the flat fee of $150. No 
charge if I’m unsuccessful. All I need is one 
identifier - BD, SSAN or last known address. 
Send an email to jsniegocki@earthlink.net or 
call 502-426-8100.
Jim Sniegocki, Retired FBI Agent 
Capital Intelligence Corp.

Immigration Consultant:
Dennis M. Clare is available to practice im-
migration and nationality law. Member of the 
American Immigration Lawyers Association. 
Law Office of Dennis M. Clare PSC, Suite 
250, Alexander Bldg., 745 W. Main St., Lou-
isville, KY 40202, (502) 587-7400. 
THIS IS AN ADVERTISEMENT.

Discrimination Issues & Other Related 
Matters:
Samuel G. Hayward is available for consul-
tation of discrimination and other related 
matters for either plaintiff’s or defendant’s 
practice. Mr. Hayward has over forty years’ 
experience in this area with Title 7, 1983, 
and sexual harassment cases. Samuel G. 
Hayward, 4036 Preston Hgwy, Louisville, 
KY 40213, (502) 366-6456. 
THIS IS AN ADVERTISEMENT.

QDRO Preparation and Processing for:
Defined Benefit and Defined Contribution 
Plans. Military, Municipal, State and Federal 
Employee Plans. Qualified Medical Child 
Support Orders. Collection of past due 
Child Support and Maintenance. Charles 
R. Meers, 2300 Hurstbourne Village Drive, 
Suite 600, Louisville, KY 40299 Phone: 
502-581-9700, Fax: 502-584-0439. E-mail:  
Charles@MeersLaw.com.
THIS IS AN ADVERTISEMENT

Help Wanted
Through the Legal Aid Society

Bargaining Unit Position
Staff Attorney and Paralegal:
The Legal Aid Society is looking for a Staff 
Attorney. Details available on the LAS web-
site, www.laslou.org (click on ‘About Us’ and 
select ‘Employment’). Interested applicants 
should send a cover letter, resume, and three 
references to Meagen Peden Agnew at the 
Legal Aid Society (416 W. Muhammad Ali 
Blvd., Suite 300, Louisville, KY 40202) or 
to magnew@laslou.org. Legal Aid Society 
is an EOE.
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Members on the move

Owsley

Risley

Gwin Steinmetz & Baird is very pleased to an-
nounce that J. Maxwell Gosman has joined the 
Insurance Defense Litigation group. Gosman is 
a 2018 graduate of the Michigan State University 
College of Law.

Mayor Fischer appointed Donald Vish to a seat 
on the Board of the Louisville Metro Criminal 
Justice Commission effective January 1, 2019. The 
mission of the Criminal Justice Commission is to 
improve the administration of justice and promote 
public safety through planning, research, educa-
tion, and system-wide coordination of criminal 
justice and public safety initiatives.

Ackerson & Yann is moving, effective February 
18, 2019. The new address is 734 W. Main St., Ste. 
200. All phone numbers remain the same.

Greater Louisville Inc. (GLI) recently appointed 
Jennifer Cave as chair of its Environment and 
Energy Committee. GLI serves as the Metro 
Chamber of Commerce for the Greater Louisville 
region. Cave is a partner of Stites & Harbison. 
As a member of the Environmental, Natural 
Resources & Energy Service Group, Cave works 
with businesses to ensure compliance with state 
and federal environmental laws and regulations. 
She guides clients through transactions involving 
the purchase and sale of Brownfield sites and other 
contaminated properties. Cave works with clients 
to perform environmental audits and to prepare for 
and respond to regulatory inspections. She also 
defends clients in administrative and civil enforce-
ment actions and citizen suit litigation.

Dinsmore & Shohl is pleased to announce Alina 
Klimkina and Sarah Mikowski McKenna have 
been elected to partnership in the Louisville office. 
A member of the Labor and Employment practice 
group, Klimkina represents clients in litigation, 
agency investigations, and matters involving Title 
VII, the Americans with Disabilities Act, the Age 
Discrimination in Employment Act, among other 
state and federal statutes. She received her J.D. 
from the University of Kentucky College of Law. 
McKenna concentrates her practice on tort and 
insurance defense and commercial litigation, with 
specific areas of focus including commercial mo-
tor vehicle accidents and automobile negligence, 
premises liability, product liability, and breach 

of warranty matters. She received her J.D., cum 
laude, from the University of Louisville Brandeis 
School of Law.

Stites & Harbison announced that J. Brittany 
Cross Carlson and Mari-Elise Paul have been 
promoted to partner. Carlson is a partner of the 
firm’s Torts & Insurance Practice Service Group. 
Her practice focuses on drug and medical device 
litigation, product liability, medical malpractice 
and personal injury. Paul is a partner of the firm’s 
Intellectual Property & Technology Service Group. 
Her practice concentrates on litigation involv-
ing intellectual property infringement and trade 
secret misappropriation, prosecuting trademark 
and copyright registration applications, litigating 
trademark opposition and cancellation proceed-
ings as well as negotiating and drafting licenses and 
other contracts that involve intellectual property 
or technology rights. 

Lawyer Monthly has selected attorneys Mike 
Risley and David Owsley as well as Stites & 
Harbison as recipients of the “Legal Awards 
2018.” Risley and the firm won in the category of 
Benefits and Pensions – Law Firm of the Year – 
USA; Owsley and the firm won in the category of 
Technology, Data Privacy – Law Firm of the Year 
– USA. The annual Legal Awards recognizes the 
achievements of law firms, lawyers counsel and 
those connected to the legal world who have an 
exceptional track record of delivering results for 
clients within the previous year. Risley is a partner 
based in the Louisville office. He is co-chair of the 
firm’s Appellate Advocacy Group and former chair 
of the Litigation Service Group. Owsley is a part-
ner in the firm’s Business Litigation Service Group.

BTI Consulting Group recently selected Stites & 
Harbison as a client service leader in the presti-
gious BTI Client Service A-Team 2019: The Survey 
of Law Firm Client Service Performance. In-depth 
interviews with more than 350 corporate counsel 
at Global 500 and Fortune 1000 companies were 
conducted by BTI for the 2019 results. The BTI 
Client Service A-Team is the only law firm rank-
ing based solely on direct, unprompted feedback 
from corporate counsel. BTI conducts its confi-
dential phone survey of general counsel at large 
organizations with $1 billion or more in revenue 
representing more than 15 industry segments.n

WoodDoll

The Louisville Bar Foundation recognizes and welcomes 
Cynthia B. Doll as a Fellow of the Foundation. Doll is 
a partner in the Louisville office of Fisher and Phillips 
where her practice focuses on employment litigation in 
state and federal courts. 

The Louisville Bar Foundation recognizes and welcomes 
Bradley D. Wood as a Fellow of the Foundation. Wood 
is an attorney with Humana’s legal department where his 
practice is focused on health plan network provider con-
tracting. Wood also provides legal counsel to Humana’s 
political action committee.

For more information on the Fellows Program at the 
LBF and how it recognizes leaders in the profession, 
contact the Foundation Director, Jeff Been, at jbeen@
loubar.org or (502) 292-6734. n
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Paul

The Best Things in Life are Free… 
Did you know that Members on the Move announcements are a “member perk” and FREE of charge?! 

Let us know what you’ve been up to! Send announcements to Lauren Butz: lbutz@loubar.org

Notices are printed at no cost, must be submitted in writing and are subject to editing. Items are printed as space is available. News releases 
regarding lawyers who are not LBA members in good standing will not be printed. Although we commend both attorneys and firms on their 
listings, due to the increasingly high volume of yearly peer review rating announcements we receive combined with space limitations, said an-
nouncements are not published in the Members on the Move section of Bar Briefs. These include, but are not limited to: Best Lawyers, Super 
Lawyers, Chambers and Martindale-Hubble. Others will be considered on a case-by-case basis. 

Stuff a Truck
Teddy Bear Challenge

The 2nd Annual Stuff a Truck campaign was a huge success! 
Thank you to all those who participated and helped gather 
1,552 stuffed animals for the Louisville Metro Fire Depart-

ment to stock their trucks. These teddy bears are distributed to 
children during crisis situations. The Stuff a Truck campaign is 

a partnership with Page One Legal. 

Total Stuffed Animals donated: 1,552
Top Donator: Judge Laura Ogden with 450

12 total firms and organizations participated
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This is an advertisement. 

MEDIATION SERVICES

CAROL SCHURECK PETITT

CERTIFIED CIVIL MEDIATOR

  More than 20 years civil litigation experience

  Available statewide

502-243-9797 
502-243-9684 (fax) 
cpetitt@vplegalgroup.com

VAUGHN PETITT LEGAL GROUP, PLLC

See page 17 for details

Just a reminder: If you have not yet returned your 2019 LBA 
dues, the final deadline is approaching!

Being a member of the Louisville Bar Association gives you access to an 
influential association of attorneys and staff committed to helping our legal 

community meet the challenges of practicing law in the 21st century.

A few of the many benefits of LBA membership include:
. Inclusion in the Pictorial Roster

. Discounted Services
. CLE Savings

. Professional Development Opportunities
. Section Involvement

. Networking Opportunities
. Valuable Resources
. And much more!

In order to take advantage of these and many more benefits, dues must 
be returned to the LBA office no later than Thursday, February 28, 2019.

If you have not received your second notice, please contact 
Marisa Motley at mmotley@loubar.org.

It’s time to

MEMBERSHIP
RENEW YOUR 


