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PROFESSIONAL EXCELLENCE

Ambitious NLRB Agenda Finally Coming to Fruition
Aaron T. Vance and Anthony K. Glenn

After campaigning on the promise of being 
the most union-friendly president in Ameri-
can history, it is no surprise that the Biden 
National Labor Relations Board (NLRB) 
followed suit and pledged an ambitious 
pro-union agenda. Nearly two years into the 
administration, those promises are finally 
becoming a reality. Recent decisions and 
proposed rules make it clear that the NLRB 
is ready to be aggressive in its policy preroga-
tives. Employers and their counsel across 
the country are not only taking note, but 
also are wondering what all of this means, 
and what comes next?

The NLRB’s Policy and Enforcement Agenda
In July 2021, the Senate confirmed Biden’s 
appointment of Gwynne Wilcox and David 
Prouty to the NLRB, turning it back to a 
3-2 Democratic majority (notably President 
Biden will get to appoint another member to 
the NLRB later this year). That same month, 
the Senate also confirmed Jennifer Abruzzo 
as general counsel. 

Soon thereafter, Abruzzo issued a 10-page 
memo outlining her ambitious pro-union 
agenda. N.L.R.B. Gen. Couns. Mem. 21-04 
(Aug. 12, 2021). Abruzzo identified numer-

ous items that will affect both union and 
non-union employees. For example, Abru-
zzo wants to revive the Joy Silk doctrine, 
which has not been the law for over half 
a century. The doctrine, which was aban-
doned by the NLRB in the 1960s, creates 
an obligation on the part of the employer 
to recognize and bargain with a union after 
only a card-check process and no secret 
ballot election. See Joy Silk Mills, Inc., 85 
N.L.R.B 1263 (1949).

This is not the only issue for which Abru-
zzo and the NLRB seek to disrupt prec-
edent and long-standing rules. Her memo 
also included themes such as scrutinizing 
employee handbooks and policies (even 
when facially neutral); expanding what 
qualifies as protected activity under Sec-
tion 7; supporting organization efforts by 
micro-bargaining units; revising the defi-
nition of a joint employer; and clarifying 
who qualifies as an independent contrac-
tor. See N.L.R.B. Gen. Couns. Mem. 21-04 
(Aug. 12, 2021).

In addition to its policy prerogatives, the 
NLRB has undertaken a robust strategy 
of enforcement. In other general counsel 

memoranda, Abruzzo has encouraged the 
use of 10(j) injunctions to seek immediate 
relief for alleged unfair labor practices. See 
N.L.R.B. Gen. Couns. Mem. 22-02 (Feb. 1, 
2022). She has also encouraged the recovery 
of full consequential damages resulting from 
an unfair labor practice, including interest 
fees on credits cards, penalties for early 
withdrawals from retirement accounts and 
damages for loss of an employee’s home or 
car, to name a few. See N.L.R.B. Gen. Couns. 
Mem. 21-07 (Sep. 15, 2021).

Beyond these hardline enforcement mea-
sures, the NLRB has begun coordinating 
with the Federal Trade Commission and 
the Department of Labor to address is-
sues such as worker misclassification. See 
N.L.R.B. Gen. Couns. Mem. 22-03 (Feb. 10, 
2022). While the NLRB is expected to issue 
proposed rules concerning when a worker 
qualifies as an independent contractor, as it 
traditionally would, these new partnerships 
indicate an interest in proactively identify-
ing and investigating unfair labor practices 
beyond customary means. 

This aggressive blueprint is just that—a 
forceful push by a pro-union NLRB to re-

shape the organized labor landscape in way 
that it never has done before. From the jump, 
legal observers have cautioned the impend-
ing sea change that this agenda signaled. 
Now, a year later, the tide is finally starting 
to rise as the NLRB puts this all into action 
through its adjudication and rulemaking 
processes. The magnitude of the recent Tesla 
decision and proposed rule concerning joint 
employers makes that apparent.

Tesla Decision Undoes 2019 Decision 
Concerning Workplace Dress Codes 
On Aug. 29, the NLRB, in a 3-2 decision, 
ruled in Tesla Inc., 370 NLRB 131 (2022) that 
workplace dress codes and uniform policies 
that prevent employees from wearing pro-
union apparel of any type, even if facially 
neutral, are presumptively unlawful.

Tesla had a policy requiring employees to 
wear Tesla-provided or all-black clothing 
while at work. Id. at 2-3. When workers at its 
Fremont, California, facility began wearing 
pro-union apparel, Tesla instructed them to 
stop wearing such items in violation of its 
dress code. Id. The UAW challenged this 
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ban and NLRB prosecutors brought a broad 
complaint in August 2017 that included this 
issue. Id.

In its holding, the NLRB held that such 
policies, even if facially neutral, are pre-
sumptively unlawful unless such policies are 
justified by “special circumstances.” Id. at 5-7. 
With this decision, the NLRB overruled Wal-
Mart Stores, Inc., 368 NLRB 146 (2019). Id.

Any union insignia donned by an employee 
is protected unless the employer can dem-
onstrate that special circumstances exist 
justifying the employer’s regulation of such 
activity. To illustrate what qualifies as a 
special circumstance, the NLRB referenced 
Komatsu, 342 NLRB 649 (2004), which 
outlined employee safety, quality control, 
public image and workplace decorum as 
possible justifications for broad dress code 
restrictions. Tesla Inc., 370 NLRB 131, at 
16-17 (2022).

On their face, these categories could con-
ceivably be used to justify any employer 
restriction. In practice, however, employers 
likely will be hard-pressed to demonstrate 
special circumstances. In this case, the 
NLRB rejected Tesla’s reason for banning 
metal buttons that get pinned to clothing, 
which the company claimed might scratch 
and damage cars. Rejecting this reasoning 
makes it clear that justifications will likely 
be met with skepticism and employers must 
be careful moving forward.

Proposed Rule on Joint Employers 
Hot on the heels of the Tesla decision, on 
September 6, the NLRB issued its expected 
proposed rule broadening the definition of 
a joint employer and overturning the rule 
promulgated by the previous board. See 
Standard for Determining Joint-Employer 
Status, 87 FR 54641 (Sep. 7, 2022).

When shared workers, such as staffing 
company employees, seek to organize or 
file a charge with the NLRB, the board must 
determine which employer(s) must (1) recog-
nize these organizing efforts, (2) be present 
during bargaining and (3) be potentially 
held liable for an unfair labor practice. In 
these instances, the board applies the joint 
employer standard. 

The NLRB previously limited this standard 
in 2020 with its own rule following the deci-
sion in Browning-Ferris Indus., 362 NLRB 
186 (2015). This included limiting joint em-
ployers to only those that have “direct and 
immediate” control over workers’ “essential 
terms and conditions of employment.” Id. 
at 30. The rule limited what qualified as an 
“essential term” to an exhaustive list that 
only included items like wages, benefits, dis-
cipline, supervision and direction. Id. at 2.

Under the recent proposed rule, however, 
multiple employers would be considered 
joint employers if they “share or codeter-
mine those matters governing employees’ es-
sential terms and conditions of employment” 
whether directly, indirectly or together. See 
87 FR 54641 (Sep. 7, 2022). 

Additionally, unlike the previous rule, this 
test will be applied broadly to determine joint 
employer status. Specifically, the exhaustive 

list of “essential terms and conditions of 
employment” has been replaced by an open-
ended list of possible terms and conditions 
of employment. Id.

What Does This Mean for Employers?
First and foremost, these recent develop-
ments bookend the need for employers and 
counsel to be cognizant of how quickly things 
are changing. Not only is organized labor 
surging across all sectors (and not just at 
your local coffee shop), but the rules that 
govern union campaigns, bargaining and 
the rights of employees and employers are 
changing drastically in its favor and aiding 
in its recent success. 

Next, these changes have significant im-
plications for all workplaces, whether 
unionized or not. The Tesla decision is a 
prime example. What might have been an 
acceptable dress code policy might now be 
deemed presumptively unlawful if it does 
not account for a worker’s right to engage 
in concerted activity. And new rules, such 
as the broad new joint employer standard, 
will bring more parties and more issues to 
the bargaining table. It can be expected that 
subsequent decisions and rules will reshape 
the bounds of workplace policies and the 
scope of the employment relationship for 
employers and employees alike.

The most important takeaway, however, is 
that the NLRB is just getting started. With 
a little over two years left in Biden’s first 
term, and another Biden-appointed NLRB 
member on the way, this board has plenty 
of time to continue to advance its agenda. 
These recent developments make it clear 
that Abruzzo and the NLRB do not see their 
policy and enforcement goals as merely as-
pirational, but as a laundry list of items they 
are determined to put into action and follow 
through on. Given the significance of these 
recent decisions, no one should doubt the 
determination of this board to check every 
item off its list as it seeks to move the needle 
in favor of organized labor.

For additional insight and analysis concern-
ing the latest developments from the NLRB 
check out the Barnes & Thornburg Labor 
Relations Law Blog at https://btlaw.com/
insights/blog/labor-relations. 

This article should not be construed as legal advice or 
legal opinion on any specific facts or circumstances. 
The contents are intended for general informational 
purposes only, and you are urged to consult your own 
lawyer on any specific legal questions you may have 
concerning your situation.
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