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The Kentucky Court of Appeals recently 
warned of a nearing legal crisis—incompe-
tence by attorneys in appeals. In Clark v. 
Workman, 604 S.W.3d 616 (Ky. App. 2020), 
the Court described that in the preceding two 
years “at least one hundred and one (101) 
Kentucky appellate opinions were rendered in 
which an attorney’s carelessness made appel-
late rule violations an issue in his or her client’s 
case.” Since the opinion was issued in June 
2020, it has been cited at least 16 times in cases 
involving similar failures by appellate counsel. 

The Kentucky Supreme Court has warned that 
it is “dangerous precedent to permit appellate 
advocates to ignore procedural rules” and has 
explained that appellate procedural rules “do 
not exist for the mere sake of form and style” 
but instead “are lights and buoys to mark the 
channels of safe passage and assure an expe-
ditious voyage to the right destination.” Com-
monwealth v. Roth, 567 S.W.3d 591, 593 (Ky. 
2019) (quotation marks and citations omitted). 
Without enforcement of the procedural rules, 
the Court cautioned that “substantive rights, 
even of constitutional magnitude . . . would 
smother in chaos and could not survive.” Id. 
(quotation marks and citation omitted).

Indeed, an attorney’s failure to comply with 
the appellate rules can significantly impact 
the attorney’s client. The appellate court may 
ignore deficiencies or strike a brief that fails to 
comply with the rules and dismiss the appeal. 
CR 76.12(8). The appellate court may also opt 
to review the appeal, but for manifest injustice 
only. Workman, 604 S.W.3d at 619. 

In determining what sanction to impose, the 
Court of Appeals sometimes reviews its own 
opinions to determine whether the offending 
attorney has previously filed a brief that the 
appellate court noted was noncompliant. See 
e.g., Bewley v. Heady, 610 S.W.3d 352, 355 
(Ky. App. 2020). Nearly each time the Court 
declines to strike a brief or dismiss an appeal, 
it cautions that such leniency should not be 
anticipated in the future. There is certainly 
precedent establishing that the appellate courts 
are not required to exercise leniency. In Roth, 
567 S.W.3d at 596, for example, the Kentucky 
Supreme Court dismissed an appeal after find-
ing no evidence of a good faith effort to comply 
with the rules. See also, e.g., Krugman v. CMI, 
Inc., 437 S.W.3d 167 (Ky. App. 2014).

An attorney’s failure to comply with the ap-
pellate rules can also significantly impact the 
attorney’s practice and professional reputation. 
Though the appellate courts have not been 
prone to identifying offending attorneys in the 
text of opinions pointing out their professional 
failings, appellate attorneys are otherwise iden-
tified by name when opinions are rendered. 
Thus, an attorney’s professional reputation is 
harmed by public dissemination of an opinion 
bearing his or her name and detailing his or 
her failure to comply with the appellate rules. 
Because an attorney has an ethical obligation 
to “provide competent representation to a cli-
ent” (SCR 3.130(1.1)) failure to comply with the 
appellate rules may also result in a bar com-
plaint being filed against the attorney. Should 
the appellate court exercise its option to strike a 

brief and dismiss an appeal, an attorney might 
even face a malpractice suit. 

It is beyond the scope of this article to provide 
a step-by-step guide to competently handling an 
appeal. It is worthwhile to know that the Court 
of Appeals makes a “Basic Appellate Hand-
book,” as well as checklists for filing appellant, 
appellee and reply briefs, publicly available 
on its website. Instead of reiterating all that is 
available in those useful resources, this article 
will focus on one critical 
step that can help attorneys 
avoid the adverse conse-
quences to their clients and 
themselves caused by failures 
to comply with CR 76.12— 
Utilizing the Certified Re-
cord on Appeal.

CR 75.07(7) explicitly pro-
vides that the certified record 
on appeal “will be made avail-
able first to counsel for the 
appellant and then to counsel 
for the appellee.” The rule au-
thorizes counsel for each party to check out the 
record from the clerk’s office for use in preparing 
briefs. The record must be returned to the clerk’s 
office before the attorney’s brief is filed. 

It is worth noting that the video or audio record 
of proceedings is not usually permitted to be 
checked out by counsel; thus, counsel needs 
to secure a copy of the recorded proceedings 
that are contained in the certified record on 
appeal. The record on appeal can be checked 
out at no cost, but obtaining a copy of the 
video or audio recorded proceedings usually 
requires payment.

Obtaining, or at minimum thoroughly review-
ing, the written record and recorded proceed-
ings will equip an attorney to effectively comply 
with the appellate rules in three ways. First, it 
will allow counsel to cite to the record with the 
specificity required by the rules. Second, it will 
allow counsel to identify for the appellate court 
whether the arguments made were adequately 
preserved in the trial court. Third, it will allow 
counsel to create an appendix that is compliant 
with the rules and useful to the appellate court 
in its review.

1. Specific citation to the written record or 
recorded proceedings. 

CR 76.12(4)(c)(iv-v) requires that an appellant’s 
“statement of the case” and “argument” sec-
tions of the brief contain “ample” references 
to the record. The rule describes the need for 
“ample references to the specific pages of the 
record, or tape and digital counter number 
in the case of untranscribed videotape or 
audiotape recordings, or date and time in 
the case of all other untranscribed electronic 
recordings” in support of “each of the state-
ments narrated.” CR 76.12(4)(c)(iv) (emphasis 
added). This requirement for pinpoint citations 
to support factual assertions “may, in fact, be 
the most substantial requirement of CR 76.12.” 
Roth, 567 S.W.3d at 595. It helps to ensure 
that a court’s decisions are based upon the 
court’s own review of the record and supports 
expeditious review. Id. 

Adequate citations to the record cannot be 
made without actually viewing the certified 
record on appeal. When the clerk’s office pre-
pares the certified record on appeal, it indexes 
the records and volumes of records and num-
bers each page. CR 75.07(11). It is citation to 
these specific page numbers in the record that 
is needed to comply with the rules. 

In briefs, a common abbreviation used to 
identify the written trial record is TR (for trial 

record), which is then fol-
lowed by the page number 
or numbers of the docu-
ments cited to in the brief. 
Thus, for example, instead 
of citing to the trial court’s 
October 10, 2019 order 
granting summary judg-
ment as “Order Den. SJ, 
10/10/19,” the brief will cite 
the pages of the certified 
record on appeal where 
the order is contained, 
“TR 75-79.” 

When the citation is to a specific portion of the 
summary judgment order, only that page of the 
record should be cited, e.g., TR 76. In this way, 
the appellate court and all counsel can easily 
identify which document is being referenced 
and can determine what item or what portion 
of an item in the record provides support for 
counsel’s assertion of fact or argument. 

Very often a trial court record can be lengthy 
and complex, containing much information 
that is not related to the issues raised on appeal. 
It is the duty of appellate advocates to “separate 
the chaff from the wheat and direct the court 
to those portions of the record which matter to 
their argument.” Hallis v. Hallis, 328 S.W.3d 
694, 697 (Ky. App. 2010). The rules help ensure 
that parties’ “arguments are intellectually and 
ethically honest”; reduce “the likelihood that 
the advocates will rely on red herrings and 
straw-men arguments”; and enable opposing 
parties “to respond in a meaningful way to 
arguments.” Id. 

Citation to the recorded proceedings, frequent-
ly denoted as VR (for video record) followed by 
the date of the hearing and the time at which 
support for the statement made in the brief can 
be found, similarly helps uniformly identify 
the support for a statement made in a brief. 
Citing transcripts not contained in the certi-
fied record on appeal, even if the transcripts 
were created by a party in preparation for the 
appeal, is inadequate for compliance with the 
rule. Miller v. Armstrong, 622 S.W.3d 661 (Ky. 
App. 2021).999

2. Identification of whether an error is pre-
served or unpreserved.

CR 76.12(4)(c)(v) also requires that the argu-
ment section of any brief “contain at the begin-
ning of the argument a statement with reference 
to the record showing whether the issue was 
properly preserved for review and, if so, in 
what manner.” “It goes without saying that er-
rors to be considered for appellate review must 
be precisely preserved and identified in the 
lower court.” Koester v. Koester, 569 S.W.3d 

412, 414 (Ky. App. 2019) (citation and quota-
tion marks omitted). It is not the function or 
responsibility of the appellate court “to scour 
the record on appeal to ensure that an issue 
has been preserved.” Id. at 415. 

Requiring a statement of preservation with cita-
tion to the record assures the appellate court 
that the issue was properly presented to the 
trial court to give that court a first opportunity 
to rule on questions before they are subjected to 
review by an appellate court. Curty v. Norton 
Healthcare, Inc., 561 S.W.3d 374, 377 (Ky. App. 
2018). Failure to state where in the record an 
argument is preserved for review will typically 
result in the appellate court considering the er-
ror unpreserved, meaning the alleged error may 
be reviewed for manifest injustice or it may not 
be considered at all. See e.g., Ray v. Ashland 
Oil, Inc., 389 S.W.3d 140, 147 (Ky. App. 2012). 

An attorney who thoroughly reviews the certi-
fied record on appeal can point the appellate 
court to the precise place that an alleged error 
was presented to the trial court and thus avoid 
application of a higher standard of review or 
complete disregard of an argument on appeal.

3. Creation of an appendix in compliance with 
the rules. 

CR 76.12(4)(c)(vii) also requires an appendix 
“with appropriate extruding tabs” that includes 
certain orders, pleadings and exhibits be 
attached and requires that “[t]he index shall 
set forth where the documents may be found 
in the record.” The purpose of the rule “is to 
prevent the court from having to scour the 
record [which is often voluminous] to fill in 
the blanks for practicing attorneys; to ensure 
the orders are readily available to the court; 
and, to ensure only documents and materials 
‘included in the record’ . . . are provided as 
exhibits. Curty, 561 S.W.3d at 378. 

Thorough review of the certified record on ap-
peal allows an attorney to easily comply with 
this rule by identifying the location at which ap-
pended documents can be found in the certified 
record on appeal. This minor step of compliance 
with one portion of the rules signals to the ap-
pellate court the attorney’s good faith efforts to 
comply with the appellate rules generally. 

When appellate advocates comply with the 
procedural rules, “the quality of the opinion in 
their case is improved, Kentucky jurisprudence 
evolves more confidently, and the millstones 
of justice, while still grinding exceedingly fine, 
can grind a little faster.” Hallis, 328 S.W.3d at 
697. Arguably the most important way that 
appellate advocates can secure these results 
for their clients is by obtaining and thoroughly 
reviewing the certified record on appeal in 
preparing their briefs. Doing otherwise “is an 
unnecessary risk the appellate advocate should 
not chance.” Curty, 561 S.W.3d at 378. 
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