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As I write this month’s article, it is the first day of school for most of the schools in 
Jefferson County, both private and public. The roads are teeming with yellow buses 
full of excited (and perhaps some not so excited) children and the carpool lines are 
slowly creeping their way to the front doors of the school buildings to drop off their 
precious cargo. 

Social media is chock full of photos of my friends’ children geared up for the first day 
of school, with smiles on their faces and the now ubiquitous signs declaring what year 
of school they have started. I have to think that most of the kids are smiling because 
they are going back in person, which no doubt feels like a treat after a year and a half 
of NTI. I noticed, however, that the biggest smiles are on the faces of the high school 
seniors and the kindergarteners, each on different ends of their school journeys.

When I was in grade school, the first day of school generally started the day after 
Labor Day. I can remember being excited about back-to-school shopping for supplies 
and I was a public school kiddo, so there was an annual fall pilgrimage for new shoes 
and clothes. As an adult, I can certainly appreciate the ease and practicality a school 
uniform provides for parents, teachers and the kids. School supplies weren’t quite 
the list they are now, but the tussle with my mom over whether to get the Crayola 
64 pack with the built-in sharpener on the back is something I still remember. Then 
there was the Trapper Keeper debate—enough said. 

Old habits die hard, I guess, and I still consider Sep-
tember to be the real start of Back-to-School season. 
In my mind, these couple of weeks in August are 
just a warmup for the real school season that starts 
September 7. 

Last week in the Bar Center I was looking at the 
photo composites—which are like a grade school 
class photo—of the Louisville Bench and Bar from 
the 1940s that are hanging in the seminar room. As 
I was looking at those photos of our past members, 
noticing the familiar names that still grace many of our 
local law firms and city streets, I was struck by the fact that there were no women or 
persons of color present in the composite. I knew that there were African American 
and female attorneys in Louisville not only at the time the composite photos were 
taken, but also several decades prior, so I went on a bit of a history hunt for more 
information. Where did they attend law school and how did they become attorneys? 

It turns out that Louisville was at the forefront of the movement to educate African 
American lawyers. According to the University of Louisville’s website, Nathaniel R. 
Harper, one of the first two African Americans to be admitted to the Kentucky Bar 
in November 1871, established the Harper Law School within his law office shortly 
after he became licensed to practice. In 1890, the Harper Law School was absorbed 
into the Central Law School, which at that time was one of only four law schools in 
the entire country that accepted African Americans as law students. 

Nathaniel Harper went on to become Judge Harper in 1895, Kentucky’s first African 
American judge. The KBA’s Young Lawyers Division offers the Nathaniel R. Harper 
Award to recognize his pioneering spirit to promote diversity and pave the way for 
other underrepresented groups in the legal profession.

The other three law schools in the United States that accepted African Americans 
in 1890 were Howard University, Walden University of Law, and Shaw University. 
Howard University School of Law, in Washington, D.C., is a well-known and pres-
tigious HBCU and continues to educate promising African American and other 
minority students. Charles W. Anderson, Jr., a 1930 Howard University School of 
Law graduate, became a leading civil rights attorney in Louisville and is the namesake 
of our local chapter of the National Bar Association. 

Walden University of Law was a co-ed HBCU located in Nashville, originally called 
Central Tennessee College, which closed in 1925 due to financial difficulties. Shaw 
University, a HBCU founded in 1865, is located in Raleigh, North Carolina. While 
it no longer has a law school, Shaw University does have a social work, political 
science and justice studies program. 

Central Law School operated in Louisville until 
1941, when it closed because of financial constraints. 
It had a three-year course of study and offered spe-
cial legal courses for women. It was solely supported 
by African American citizens. In total, Central Law 
School graduated over 100 individuals over the 
course of its 50 years of operation. 

Sally J. Seals White, from Louisville, was the first 
woman to graduate from Central Law School and 
was the first African American woman admitted 
to the Kentucky Bar in 1904. The second African 
American woman admitted to the Kentucky Bar 55 
years later, was Alberta O. Jones, the first African 
American female prosecutor in Kentucky. 

When Central Law School closed, there was no 
other law school in the Commonwealth of Kentucky that accepted African Ameri-
cans as law students. It wouldn’t be until 1951, as a result of desegregation, that the 
University of Louisville accepted its first African American enrollees into its School 

of Law—three men and one woman, Hortense Hous-
ton Young. 

In 1940, there were a total of 22 African American 
attorneys in Kentucky, 17 of whom were in Louisville. 
U.S. Census documents indicate that there was a 
total of 31 female “lawyers and judges” (that’s how 
the occupation was categorized) within the entire 
Commonwealth, five of whom lived in Louisville. 
As an interesting side note for my STEM friends, 
Louisville had one female mechanical engineer listed 
in the 1940 census. 

Other than an obscure history lesson (after all, this is 
an article about back to school) and some possible trivia fodder, what is my point? 
The adage goes that those who do not learn from history are doomed to repeat it. I 
think that may be why I am so interested in history and going down these informa-
tional rabbit holes—I want to understand what we have done in the past so that we 
can do better in the future. 

The 1940 LBA Bench and Bar photo composite is a part of our organization’s history. 
We shouldn’t throw it away or relegate it to a closet. It can serve as a reminder of 
where we have been and where we should go. I do not pretend to know or understand 
the reasons why African Americans and women were not represented in the group 
photo. But just like in tennis, I plan to keep my eye on the proverbial legal ball and 
do my part to ensure that we do not repeat that bit of history. 

By the way, during my internet travels, I came across the interesting story of So-
phonisba Breckinridge, who was the first woman admitted to the Kentucky Bar in 
1895. I couldn’t let this month’s page end without briefly sharing her fascinating story. 

Born in 1866, a native of Lexington and first cousin of John C. Breckinridge, who 
served as Vice President of the United States, “Nisba” graduated from Wellesley Col-
lege in 1888, obtained both a Ph.M. and a Ph.D. in political science and economics 
from the University of Chicago and was not only the first woman to graduate from 
the University of Chicago Law School but was also the first woman to be admitted 
to the Order of the Coif. A suffragette and social scientist, she wrote and published 
several books focused on social issues and public policy affecting working women, 
children, African Americans and immigrants. I can’t help but think what an incredibly 
interesting dinner party guest she would have been…. 

History class is officially adjourned.

PRESIDENT’S PAGE

As I was looking at those photos of our 

past members… I was struck by the fact 

that there were no women or persons of 

color present in the composite.

School is in Session

Be well,

Deena G. Ombres
LBA President
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Judge Joan Byer 
(Ret.)

502-216-9030
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Judge Jerry Bowles 
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502-558-6142
judgejerrybowles@gmail.com

Offering over 35 years of judicial experience

. . . your first choice in family law mediation.

COURT NEWS

Louisville Association of Paralegals
Check out upcoming educational programs and special events on the Louisville Association of Paralegals website at 
www.loupara.org. The LAP offers joint membership with the Louisville Bar Association for voting members and joint 
LAP/LBA members may attend most LBA CLE programs at the discounted rate of $15. To learn more about the benefits 
of LAP membership, visit www.loupara.org. n

MEETING SCHEDULES

Women Lawyers Association 
Women Lawyers Association will host its September meeting on Thursday, September 9 at noon. Location TBD. 

Heather Gatnarek of the ACLU of Kentucky will be the guest speaker. She defends individual’s rights and civil liberties 
in Kentucky state and federal courts. She worked for the Innocence Project in New York City, has investigated death 
penalty cases in Louisiana, and worked with people with past felony convictions in Milwaukee, WI, to develop job op-
portunities with local employers. 

Heather will speak about the types of cases the KY ACLU normally has on its docket including free speech cases, litigat-
ing to a summary judgment win in a case about personalized license plates, and reaching a settlement and a change of 
policy in a case regarding people speaking on elected officials’ social media accounts.

She will also address abortion cases generally, which range from federal district court up to SCOTUS, and the an-
nual policy efforts to push back against the General Assembly’s anti-abortion legislation. Please send your RSVP to  
womenlawyersassociation@gmail.com. n

New Court of Appeals Clerk Named
Kate Morgan has been appointed clerk 
of the Kentucky Court of Appeals, suc-
ceeding Rebecca Combs Lyon who re-
tired August 1. The clerk is responsible 
for the custody, control and storage of 
all appellate records.

Morgan, who most recently worked 
as a staff attorney for the Kentucky 
Cabinet for Health and Family Services, previously served as 
a staff attorney for Court of Appeals Judge Glenn Acree. She 
is a 2009 graduate of Northern Kentucky University’s Chase 
College of Law and only the second woman to be appointed 
clerk of the Court of Appeals since the Judicial Article was 
enacted in 1975. n

Legal Marketing Association
The Legal Marketing Association’s Kentucky Chapter will meet on Wednesday, September 15 at 21c Museum Hotel, Gallery 
Dining, 700 W. Main Street. Registration and lunch begin at 11:30 a.m., with the hour-long program starting at noon.

A solid marketing strategy enables law firms to attract clients as well as attorneys and professional staff. Join us for 
this thoughtful program as panelists discuss some of our industry’s current workforce challenges, including supply vs. 
demand, the diversity dilemma, generational challenges, and succession planning for attorneys and professional staff. 

Panelists include Michelle Browning Coughlin, founder and president of MothersEsquire, and a partner at Wyatt, Tar-
rant & Combs; Katie Lange, Director of Recruiting for ProTem Legal Solutions; and Michele L. Shelton, CDP, CPC, 
founding CEO and Principal Consultant of Michele Shelton LLC.

The cost of the presentation and lunch is $25 for LMA members and $35 for guests. To register visit legalmarketing.org 
and click on Regions to find the Kentucky Event. n

District Court Vacancy Filled
Acting on a recommendation from 
the Judicial Nominating Commission, 
Gov. Andy Beshear appointed Jose-
phine Layne Buckner to a vacancy in 
Jefferson District Court (Div. 12). The 
seat became vacant in July when Judge 
Eric Haner was appointed to Jefferson 
Circuit Court.

A private practitioner who most recently focused on personal 
injury cases, Buckner has also served as both a public defender 
and a prosecutor in Jefferson County. She is a graduate of 
Northern Kentucky University’s Chase College of Law. She 
will serve the remainder of Judge Haner’s unexpired term which 
runs through 2022. n

 

 
Due to their continued growth, a multi-office 
national law firm is seeking ATTORNEYS 

 its Louisville and Lexington offices. The 
litigation department seeks individuals with 
experience in civil trial and/or insurance 
defense litigation. 
 
Portable book of business is a plus. 

 
 

E-mail resume to resume@qpwblaw.com.  
Please reference “Louisville Bar Association” 
on the subject line when sending your 
resume.  

Buckner

Morgan
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Growing Globally with the FCPA: 
Concerns Before and After International Expansion
Matthew R. Palmer-Ball

Is your client or organization expanding abroad? Does it already have an international pres-
ence? It’s a complex endeavor to coordinate financing, taxes, site selection, staffing and training, 
among countless other considerations, all while minding foreign laws and regulations. But be 
careful not to overlook the pitfalls of global growth often associated with the Foreign Corrupt 
Practices Act (FCPA or “the Act”). Although the FCPA creates ongoing concerns for any or-
ganization operating internationally, stages of expansion require extra scrutiny in the context 
of anti-corruption compliance programs and related due diligence. Giving short shrift to these 
tasks can potentially lead to costly—and sometimes ruinous—criminal and civil investigations, 
not to mention multi-million-dollar penalties and, for executives at the helm, jail time. 

In its most basic terms, the FCPA prohibits American companies and their agents from bribing 
foreign-government officials for some “business pur-
pose.” It also penalizes false accounting that results from 
bribes. But the expanse of those prohibitions is anything 
but basic. For purposes of the Act:

• Foreign officials can run the gamut from a high-
ranking appointee to a common clerk working the 
night shift in a permit office. Sometimes, even private 
employees can be officials if their employers are suf-
ficiently owned or controlled by the state. 

• As for the person doing the bribing, it doesn’t even 
have to be your employee. Agents acting on your 
company’s or joint venture’s behalf will suffice.

• A “business purpose” is liberally interpreted to mean 
nearly anything done to obtain or retain business or 
achieve a commercial advantage.

• The bribe can be any “thing of value,” and the Act 
infamously has no de minimis exception—modest 
gifts and small-time kickbacks can lead to multi-
million dollar fines.

• There is no such defense as “that’s just how business is done there.” Many have tried. All 
have failed.

The Department of Justice (DOJ) and Securities and Exchange Commission (SEC) enforce 
the FCPA with consistent vigor. In recent years, they announced a combined 53 enforcement 
actions in 2016, 39 in 2017, 39 in 2018, 54 in 2019, and 33 in 2020. While statistics were lower 
in 2020 than they have been recently (federal law enforcement was not immune from the tempo-
rary shutdowns and slowdowns caused by the pandemic), the year still saw the DOJ and SEC 
achieve a record-breaking penalty for Goldman Sachs, which agreed to pay more than $1.6 billion 
(plus billions more to foreign regulators) to settle FCPA violations by a Malaysian subsidiary.

Of course, not every company operating internationally has the size, revenues or profile of 
Goldman Sachs, and there are invariably too many companies for the DOJ and SEC—with 
their finite resources—to investigate. However, any organization doubting whether it should fret 
over the FCPA should keep in mind that the DOJ, SEC and countless plaintiffs’ firms regularly 
seek out whistleblowers through internet advertisements, a significant portion of government 
investigations are in fact initiated based on information from those whistleblowers, and the 
number of companies investigated by the DOJ and SEC far exceeds the number of enforce-
ment actions that the DOJ and SEC announce publicly. Then do the math. Organizations can 
be fined up to $2 million per bribery violation, up to $25 million per accounting violation, 
and be forced to disgorge up to three times the profits derived from foreign operations where 
a violation occurred. For their parts, executives and individuals can receive fines and prison 
sentences up to $250,000 and up to 5 years per bribery violation and up to $5 million and up 
to 20 years per accounting violation.

So, what is a savvy company with foreign interests to do? The good news is that, through their 
enforcement of the Act, the DOJ and SEC have driven home a consistent message for companies 
wishing to minimize criminal and civil exposure if an investigation were to arise and, poten-
tially, to avoid a prosecution altogether: implement a meaningful FCPA compliance program. 
Better still, the DOJ and SEC have provided an outline of how to institute such a policy that, 
in addition to minimizing prosecution risk, will hopefully help your organization avoid acts of 
corruption in the first instance. 

Compliance Policies
Whether your company already has operations abroad, is considering creating a foreign sub-
sidiary abroad or is contemplating a cross-border merger or acquisition, FCPA compliance 
programs are of paramount concern; not just having them, but more importantly designing them 
to be effective, implementing them in a meaningful way and keeping them updated. Indeed, in 
2020, the DOJ and SEC continued their long trend of ratcheting up criminal and civil penalties 
where a company’s, e.g. Beam Suntory, Inc. and Herbalife Nutrition Ltd., foreign enterprise 
lacked effective internal policies at the time that FCPA violations occurred.

When evaluating a compliance program, the United States Justice Manual instructs federal 
prosecutors to inquire:

1. “Is the corporation’s compliance program well designed?”
2. “Is the program being applied earnestly and in good faith?”
3. “Does the corporation’s compliance program work?”

In addition to those broad ideals, the DOJ and SEC have outlined specific compliance compo-
nents that they see as essential, all of which underscore that the thoroughness and effectiveness of 
a compliance program are necessary to avoid prosecution and minimize penalties. Additionally, 
time is of the essence. The DOJ and SEC advise that the timeliness of implementing a compliance 
program demonstrates to them whether an organization is simply paying lip service to compli-

ance or is truly serious about preventing corruption.

The key to success here is ensuring that the author of 
a policy is truly knowledgeable about an organization’s 
business operations. It is not enough to draft official-
sounding boilerplate that simply tracks the guidance from 
the DOJ and SEC. Just as every organization is unique, a 
compliance policy will only be effective if it is tailored to 
that organization’s size, structure, culture, industry, etc., 
and that is what the government wants to see.

Successor Liability
For companies seeking to grow through an acquisition 
or merger, your due diligence must include identifying 
whether the target company has an FCPA policy in place 
and if it knows of any possible past violations. The DOJ 
and SEC regularly rely on theories of successor liability 
when conducting investigations and imposing sanctions 
for violations. FCPA violations previously committed by 

your newly-acquired target or a partner in a recently-formed joint venture may be imputed to 
your organization after the fact if the acquired entity or partner was subject to the jurisdiction 
of the FCPA at the time of the violations. 

As such, the DOJ and SEC have expressly encouraged companies to conduct pre-acquisition 
due diligence (inasmuch as it is possible) and to improve compliance programs and inter-
nal controls immediately after acquisition (if necessary). Identifying possible violations, 
investigating and remediating them and instituting compliance programs are actions that 
consistently convince DOJ and SEC investigators not to seek charges or at least to seek 
lesser penalties. 

And again, timeliness is a factor. The DOJ and SEC consistently credit parent companies if they 
right the ship as soon as possible, i.e. implementing FCPA policies at the beginning of the new 
enterprise. However, by the same token, failing to uncover and address prior violations could be 
grounds for increased penalties if violations persist after your organization becomes involved.

What to Do when a Violation Occurred with No FCPA Policy in Place
It is never too late to implement an FCPA policy, even if you have already uncovered a potential 
violation. 

Many decisions will need to be made in this scenario, such as how to conduct an internal 
investigation, whether to alter or cease the foreign operation and whether to self-report to 
the government. If you discover a violation committed by the target for your merger, ac-
quisition or joint venture, your organization will have to decide it if can sufficiently protect 
itself to proceed with the deal. Additionally, because your organization might have, or might 
be taking on, criminal and civil exposure, it is best to involve counsel in these decisions so 
that, among other things, your work product will be privileged in the event a government 
investigation does arise. 

However, regardless of the outcome of those decisions, the decision to implement an effective 
FCPA policy will always put a company and its executives in the best standing possible. Indeed, 
in the eyes of the prosecutors who may potentially investigate and prosecute your organization 
and its leadership, there is no excuse to forego an FCPA policy after learning of a violation. 

Summary
In short, do not overlook the FCPA whenever you or your client is 
operating internationally, and remember that it is never too early—or 
too late—to implement a meaningful FCPA compliance policy to protect 
your company from corruption, waste, and prosecution. 

Matthew R. Palmer-Ball is a partner at Wyatt, Tarrant & Combs. A former fed-
eral prosecutor, his practice focuses on white collar criminal defense, internal 
investigations, and complex commercial litigation. n

(T)he DOJ and SEC have outlined specific compliance 
components that they see as essential, all of which 

underscore that the thoroughness and effectiveness of a 
compliance program are necessary to avoid prosecution 

and minimize penalties.

“



7www.loubar.org September 2021
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Improving Appellate Advocacy by Utilizing the Record
Dorislee Gilbert

The Kentucky Court of Appeals recently 
warned of a nearing legal crisis—incompe-
tence by attorneys in appeals. In Clark v. 
Workman, 604 S.W.3d 616 (Ky. App. 2020), 
the Court described that in the preceding two 
years “at least one hundred and one (101) 
Kentucky appellate opinions were rendered in 
which an attorney’s carelessness made appel-
late rule violations an issue in his or her client’s 
case.” Since the opinion was issued in June 
2020, it has been cited at least 16 times in cases 
involving similar failures by appellate counsel. 

The Kentucky Supreme Court has warned that 
it is “dangerous precedent to permit appellate 
advocates to ignore procedural rules” and has 
explained that appellate procedural rules “do 
not exist for the mere sake of form and style” 
but instead “are lights and buoys to mark the 
channels of safe passage and assure an expe-
ditious voyage to the right destination.” Com-
monwealth v. Roth, 567 S.W.3d 591, 593 (Ky. 
2019) (quotation marks and citations omitted). 
Without enforcement of the procedural rules, 
the Court cautioned that “substantive rights, 
even of constitutional magnitude . . . would 
smother in chaos and could not survive.” Id. 
(quotation marks and citation omitted).

Indeed, an attorney’s failure to comply with 
the appellate rules can significantly impact 
the attorney’s client. The appellate court may 
ignore deficiencies or strike a brief that fails to 
comply with the rules and dismiss the appeal. 
CR 76.12(8). The appellate court may also opt 
to review the appeal, but for manifest injustice 
only. Workman, 604 S.W.3d at 619. 

In determining what sanction to impose, the 
Court of Appeals sometimes reviews its own 
opinions to determine whether the offending 
attorney has previously filed a brief that the 
appellate court noted was noncompliant. See 
e.g., Bewley v. Heady, 610 S.W.3d 352, 355 
(Ky. App. 2020). Nearly each time the Court 
declines to strike a brief or dismiss an appeal, 
it cautions that such leniency should not be 
anticipated in the future. There is certainly 
precedent establishing that the appellate courts 
are not required to exercise leniency. In Roth, 
567 S.W.3d at 596, for example, the Kentucky 
Supreme Court dismissed an appeal after find-
ing no evidence of a good faith effort to comply 
with the rules. See also, e.g., Krugman v. CMI, 
Inc., 437 S.W.3d 167 (Ky. App. 2014).

An attorney’s failure to comply with the ap-
pellate rules can also significantly impact the 
attorney’s practice and professional reputation. 
Though the appellate courts have not been 
prone to identifying offending attorneys in the 
text of opinions pointing out their professional 
failings, appellate attorneys are otherwise iden-
tified by name when opinions are rendered. 
Thus, an attorney’s professional reputation is 
harmed by public dissemination of an opinion 
bearing his or her name and detailing his or 
her failure to comply with the appellate rules. 
Because an attorney has an ethical obligation 
to “provide competent representation to a cli-
ent” (SCR 3.130(1.1)) failure to comply with the 
appellate rules may also result in a bar com-
plaint being filed against the attorney. Should 
the appellate court exercise its option to strike a 

brief and dismiss an appeal, an attorney might 
even face a malpractice suit. 

It is beyond the scope of this article to provide 
a step-by-step guide to competently handling an 
appeal. It is worthwhile to know that the Court 
of Appeals makes a “Basic Appellate Hand-
book,” as well as checklists for filing appellant, 
appellee and reply briefs, publicly available 
on its website. Instead of reiterating all that is 
available in those useful resources, this article 
will focus on one critical 
step that can help attorneys 
avoid the adverse conse-
quences to their clients and 
themselves caused by failures 
to comply with CR 76.12— 
Utilizing the Certified Re-
cord on Appeal.

CR 75.07(7) explicitly pro-
vides that the certified record 
on appeal “will be made avail-
able first to counsel for the 
appellant and then to counsel 
for the appellee.” The rule au-
thorizes counsel for each party to check out the 
record from the clerk’s office for use in preparing 
briefs. The record must be returned to the clerk’s 
office before the attorney’s brief is filed. 

It is worth noting that the video or audio record 
of proceedings is not usually permitted to be 
checked out by counsel; thus, counsel needs 
to secure a copy of the recorded proceedings 
that are contained in the certified record on 
appeal. The record on appeal can be checked 
out at no cost, but obtaining a copy of the 
video or audio recorded proceedings usually 
requires payment.

Obtaining, or at minimum thoroughly review-
ing, the written record and recorded proceed-
ings will equip an attorney to effectively comply 
with the appellate rules in three ways. First, it 
will allow counsel to cite to the record with the 
specificity required by the rules. Second, it will 
allow counsel to identify for the appellate court 
whether the arguments made were adequately 
preserved in the trial court. Third, it will allow 
counsel to create an appendix that is compliant 
with the rules and useful to the appellate court 
in its review.

1. Specific citation to the written record or 
recorded proceedings. 

CR 76.12(4)(c)(iv-v) requires that an appellant’s 
“statement of the case” and “argument” sec-
tions of the brief contain “ample” references 
to the record. The rule describes the need for 
“ample references to the specific pages of the 
record, or tape and digital counter number 
in the case of untranscribed videotape or 
audiotape recordings, or date and time in 
the case of all other untranscribed electronic 
recordings” in support of “each of the state-
ments narrated.” CR 76.12(4)(c)(iv) (emphasis 
added). This requirement for pinpoint citations 
to support factual assertions “may, in fact, be 
the most substantial requirement of CR 76.12.” 
Roth, 567 S.W.3d at 595. It helps to ensure 
that a court’s decisions are based upon the 
court’s own review of the record and supports 
expeditious review. Id. 

Adequate citations to the record cannot be 
made without actually viewing the certified 
record on appeal. When the clerk’s office pre-
pares the certified record on appeal, it indexes 
the records and volumes of records and num-
bers each page. CR 75.07(11). It is citation to 
these specific page numbers in the record that 
is needed to comply with the rules. 

In briefs, a common abbreviation used to 
identify the written trial record is TR (for trial 

record), which is then fol-
lowed by the page number 
or numbers of the docu-
ments cited to in the brief. 
Thus, for example, instead 
of citing to the trial court’s 
October 10, 2019 order 
granting summary judg-
ment as “Order Den. SJ, 
10/10/19,” the brief will cite 
the pages of the certified 
record on appeal where 
the order is contained, 
“TR 75-79.” 

When the citation is to a specific portion of the 
summary judgment order, only that page of the 
record should be cited, e.g., TR 76. In this way, 
the appellate court and all counsel can easily 
identify which document is being referenced 
and can determine what item or what portion 
of an item in the record provides support for 
counsel’s assertion of fact or argument. 

Very often a trial court record can be lengthy 
and complex, containing much information 
that is not related to the issues raised on appeal. 
It is the duty of appellate advocates to “separate 
the chaff from the wheat and direct the court 
to those portions of the record which matter to 
their argument.” Hallis v. Hallis, 328 S.W.3d 
694, 697 (Ky. App. 2010). The rules help ensure 
that parties’ “arguments are intellectually and 
ethically honest”; reduce “the likelihood that 
the advocates will rely on red herrings and 
straw-men arguments”; and enable opposing 
parties “to respond in a meaningful way to 
arguments.” Id. 

Citation to the recorded proceedings, frequent-
ly denoted as VR (for video record) followed by 
the date of the hearing and the time at which 
support for the statement made in the brief can 
be found, similarly helps uniformly identify 
the support for a statement made in a brief. 
Citing transcripts not contained in the certi-
fied record on appeal, even if the transcripts 
were created by a party in preparation for the 
appeal, is inadequate for compliance with the 
rule. Miller v. Armstrong, 622 S.W.3d 661 (Ky. 
App. 2021).999

2. Identification of whether an error is pre-
served or unpreserved.

CR 76.12(4)(c)(v) also requires that the argu-
ment section of any brief “contain at the begin-
ning of the argument a statement with reference 
to the record showing whether the issue was 
properly preserved for review and, if so, in 
what manner.” “It goes without saying that er-
rors to be considered for appellate review must 
be precisely preserved and identified in the 
lower court.” Koester v. Koester, 569 S.W.3d 

412, 414 (Ky. App. 2019) (citation and quota-
tion marks omitted). It is not the function or 
responsibility of the appellate court “to scour 
the record on appeal to ensure that an issue 
has been preserved.” Id. at 415. 

Requiring a statement of preservation with cita-
tion to the record assures the appellate court 
that the issue was properly presented to the 
trial court to give that court a first opportunity 
to rule on questions before they are subjected to 
review by an appellate court. Curty v. Norton 
Healthcare, Inc., 561 S.W.3d 374, 377 (Ky. App. 
2018). Failure to state where in the record an 
argument is preserved for review will typically 
result in the appellate court considering the er-
ror unpreserved, meaning the alleged error may 
be reviewed for manifest injustice or it may not 
be considered at all. See e.g., Ray v. Ashland 
Oil, Inc., 389 S.W.3d 140, 147 (Ky. App. 2012). 

An attorney who thoroughly reviews the certi-
fied record on appeal can point the appellate 
court to the precise place that an alleged error 
was presented to the trial court and thus avoid 
application of a higher standard of review or 
complete disregard of an argument on appeal.

3. Creation of an appendix in compliance with 
the rules. 

CR 76.12(4)(c)(vii) also requires an appendix 
“with appropriate extruding tabs” that includes 
certain orders, pleadings and exhibits be 
attached and requires that “[t]he index shall 
set forth where the documents may be found 
in the record.” The purpose of the rule “is to 
prevent the court from having to scour the 
record [which is often voluminous] to fill in 
the blanks for practicing attorneys; to ensure 
the orders are readily available to the court; 
and, to ensure only documents and materials 
‘included in the record’ . . . are provided as 
exhibits. Curty, 561 S.W.3d at 378. 

Thorough review of the certified record on ap-
peal allows an attorney to easily comply with 
this rule by identifying the location at which ap-
pended documents can be found in the certified 
record on appeal. This minor step of compliance 
with one portion of the rules signals to the ap-
pellate court the attorney’s good faith efforts to 
comply with the appellate rules generally. 

When appellate advocates comply with the 
procedural rules, “the quality of the opinion in 
their case is improved, Kentucky jurisprudence 
evolves more confidently, and the millstones 
of justice, while still grinding exceedingly fine, 
can grind a little faster.” Hallis, 328 S.W.3d at 
697. Arguably the most important way that 
appellate advocates can secure these results 
for their clients is by obtaining and thoroughly 
reviewing the certified record on appeal in 
preparing their briefs. Doing otherwise “is an 
unnecessary risk the appellate advocate should 
not chance.” Curty, 561 S.W.3d at 378. 

Dorislee Gilbert, a Lou-
isville attorney who has 
handled more than 75 
cases in Kentucky’s ap-
pellate courts, is the vice-
chair of the Louisville Bar 
Association’s Appellate 
Law Section. n

Obtaining, or at minimum 
thoroughly reviewing, the 

written record and recorded 
proceedings will equip an 

attorney to effectively comply 
with the appellate rules …
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Forest for the Trees
Don’t Let Someone Else’s Sniper Forensics Become Your Holistic Investigation
Ryan Ferreira

“Sniper Forensics” is defined as the concept 
of taking a targeted, deliberate approach to 
an investigation by limiting the data that is 
analyzed. Essentially, the concept is centered 
around finding out the single question to 
be answered, extracting/reviewing the data 
necessary to answer that question and then 
reporting the answer to that question. It’s 
borne from the incident response and cyber 
security world, and in that environment from 
a triage point of view it’s a great concept—if 
your company or firm has been hacked, the 
most important thing to do in the moment is 
quickly identify the holes and close them up 
to protect any IP or other capital/assets that 
are at risk. After the holes are patched you 
can then do a full-scale analysis and review 
to determine how the attack happened, what 
may have been accessed and how to prevent 
it in the future. 

But what about applications outside of cy-
ber security? When your client’s freedom 
or life is on the line, is sniper forensics the 
best option for their case? Citing reduced 
budgets and high caseloads, law enforce-
ment often deploys Sniper Forensics in 
criminal defense investigations, so let’s 
delve into the application of this mindset 
to see if it’s a sound fit.

Why Sniper Forensics ≠ Sound Criminal 
Defense
Sniper Forensics is a concept created around 
2009 which relies mainly on the following 
three principles/theories:

• Occam’s Razor: “Among competing 
theories, the theory with the fewest as-
sumptions is most likely correct”

• Locard’s Exchange Principle: “Every 
contact leaves a trace”

• The Alexiou Principle: A four-part pro-
cess, asking 1) What question are you 
trying to answer? 2) What data do you 
need to answer that question? 3) How 
do you extract that data? 4) What does 
the data tell you?

Traces of Locard Throughout Our World
Of the three main components of Sniper 
Forensics, Locard’s Exchange Principle is 
the only one that could be effectively applied 
to all digital forensics cases in some form 
or fashion. By and large, when it comes to 
digital evidence, many actions will leave some 
sort of trace evidence behind. That’s going to 
look different depending on the mediums of 
evidence—which oftentimes are driven by the 
facts and defense strategy of the matter—but 

whether it be on the actual device initiating 
the activity, a server that device communicates 
with during the activity or even the recipient’s 
device (if applicable), that evidence is avail-
able with some work. What this means is 
when a text message is sent, we often have 
several locations to check to confirm or deny 
this fact; when someone performs a Google 
search, it’s the same situation, and while it 
may take a subpoena to Google to actually 
see the data, that data is out there if someone 
were inclined to dig for it.

Don’t Get Cut by Occam’s Razor
Occam’s Razor sounds great in theory, but 
when the rubber hits the road, it doesn’t 
always serve both sides equally. Consider a 
drug investigation, where the defendant alleg-
edly drove to one part of town to make a sale. 
Occam’s Razor would have one believe that if 
you can review the call detail records for cell 
tower activity of the defendant’s phone and 
it shows what appears to be movement from 
cell towers on one side of town to the other, 
then it must be the defendant and therefore the 
defendant did in fact drive across town (and 
likely sold the drugs). You caught the “bad 
guy,” you can testify that the evidence you 
reviewed corroborates your theory, and your 
case is closed, on to the next one. But that’s 
not how the legal system works—assump-
tions can literally be the difference between life 
and death, between 20 years or walking free. 

For instance, the most obvious response is 
“the defendant and the phone are not one in 
the same”—what if the defendant let a family 
member or friend borrow their phone that 
day? To perform a holistic investigation, it 
might make sense to review the phone itself 
to see if the activity on the phone during the 
day is consistent with what the defendant 
might typically use their phone for. It’d also 
be helpful to review the defendant’s cell tower 
activity with a wider lens—maybe the de-
fendant drives from one side of town to the 
other every Tuesday to visit family/friends, or 
maybe their favorite burger spot is in that part 
of town. This sort of exculpatory evidence is 
precisely the data that may be overlooked 
through deploying Sniper Forensics.

The Alex-who Principle?
As mentioned above, the Alexiou Principle 
is a four-part process. Questions one and 
four—what question are you trying to an-
swer, and what does the data tell you—are 
both sound and reasonable concepts. After 
all, you don’t look into a drug deal case the 
same way that you might look into a corporate 
embezzlement case, and ultimately any foren-
sically-sound conclusions should be rooted 
in solid evidence, which is derived from the 
data in the case. However, questions two and 
three are where things deviate into potentially 
biased and incomplete examinations. When 
considering question two (what data is needed 
to answer your question), one presumes that 
anything other than evidence directly linked 
to the question at hand is irrelevant, which 
again is not how the world works.

In an embezzlement case for instance, I may 
look for bank transactions to show that funds 
were transferred from a corporate account 
to a personal one. From a Sniper Forensics 
standpoint, once the transfer records are 
fine some may argue the case is closed. 
But even with that evidence the case is not 
closed—what if someone else has access to 
the bank accounts and initiated the transfer 
without the defendant’s knowledge? Or if 
their corporate computer was compromised 
via hacking, and the hacker is simply using 
the saved passwords on the machine with the 
intention of transferring the funds from the 
defendant’s personal account to the hacker’s 
account next week? A comprehensive review 
of the computer(s) in play, the defendant’s cell 
phone and even interviews with the defendant 
can all be large factors into painting a better 
picture of what truly happened.

When considering question three—how 
do you extract that data—in that same em-
bezzlement case, the straightforward path to 
stopping the crime and collecting evidence 
could easily spell disaster for the defendant. 
Law enforcement documents the transactions 
and then puts a stop-payment on the transfer 
or tries to recall it using the Financial Fraud 
Kill Chain (FFKC), stopping the transfer tips 
off the hacker. While the transaction attempts 
are preserved, the hacker could then access 
the defendant’s computer and wipe any traces 
of the hacking activity, thereby wiping out 
evidence that could have exonerated the de-
fendant as the culprit. So, what started out as 
the fastest path to plug the hole and document 
the data results in an incomplete data set and 
unintentional destruction of evidence.

Go Holistic or Go Home
By now you might be thinking, “Wow Ryan, 
is there any hope for a fair case for anyone?” 
and the answer is “of course, with a proper 
plan before action.” The good news is if you 
have a case already in progress, it’s never too 
late to start working holistic digital forensics 
into the matter at any stage to ensure any and 
all exculpatory evidence is brought to light. 
But the importance of having digital forensics 
experts queued up early in the discovery pro-
cess (on future matters) will increase the likeli-
hood of a more holistic approach to analysis, 
and as a result, a more comprehensive trial 
which better ensures that every defendant 
gets the proper defense that they are entitled 
to receive.

Ryan Ferreira is a Digital Forensic Expert and 
a Partner at One Source Discovery, a local, full-
service eDiscovery firm serving clients nationwide. 
He has served as a consultant on hundreds of Elec-
tronic Discovery and 
Digital Forensics mat-
ters and provided expert 
testimony in federal and 
state courts. He regularly 
presents CLE seminars 
to spread his knowledge 
of Digital Forensics. n
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THE 
LOUISVILLE
BAR
FOUNDATION

A generous donor pledged $10,000 to the Louisville Bar Foundation if ten new individuals joined the list of dis-
tinguished Fellows by July 1. Fellows are individuals who have achieved success in the legal profession and whose 
generous personal gifts have supported the law-related mission of the LBF. Thirteen attorneys stepped forward 
so the LBF could meet this challenge and secure the gift. The LBF gratefully recognizes and honors the following 
attorneys as new Fellows of the LBF:

LBF Honors 13 New Fellows – 
Secures $10,000 Challenge Gift

Currently, over 250 local attorneys are Fellows of the LBF. The Fellows Program serves as the cornerstone for 
the LBF’s grantmaking activities. Financial gifts from Fellows help build the endowment, making it possible to 
fund grants for worthy law-related projects. The LBF funds programs for delivery of legal services to the poor 
and indigent, for law-related public education and for improvement of the judiciary, the legal profession and citi-
zen access to the justice system. Since its inception, the LBF has distributed more than $3 million for law-related 
programs in the Louisville area. 

Although the LBF exceeded the goal of ten new Fellows by July 1, it is committed to naming an additional seven 
Fellows by December 1 for a total of 20 Fellows for 2021. If you are not yet a Fellow or know someone who 
is interested in becoming a Fellow, please contact the Foundation Director, Jeff Been, at jbeen@loubar.org or  
(502) 292-6734. n

LBA Health Law SectionLBA Health Law Section

Information Blocking Final Rule

Thursday, October 14

After a couple of pandemic-related delays, certain provi-
sions of the Information Blocking Final Rule, a provision 
of the 21st Century Cures Act, went into effect on April 5, 
2021. Additional provisions will go into effect next year. 

The Rule is geared towards ensuring patients and their 
providers have access to all their electronic health in-
formation (EHI), including lab reports, provider notes 
and other data that patients may not find in the mobile 
health apps supplied by their provider. Health plans 
and healthcare providers, regardless of their status 
as a HIPAA covered entity, must comply. HIPAA also 
provides patients with a right of access. 

This webinar will address what the right of access rules 
require of providers and health plans under both the 
Information Blocking Rule and HIPAA.

Speakers: Wyatt, Tarrant & Combs attorneys Kathie 
McDonald-McClure and Jennifer L. Wintergerst

Time:  1 – 2:30 p.m. 
Place:  Online — a link will be sent prior to the seminar
Price:  $50 LBA Members | $45 Sustaining Members | 
 $15 Paralegal Members | $15 for qualifying YLS Members | 
 $25 Solo/Small Practice Section Members, Government or 
 Non-Profit Members | $100 Non-members
Credits:  1.5 CLE Hour — pending

CLE
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Hon. Annette C. Karem
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Hon. Ann O’Malley Shake
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The Importance of In-Person Court Proceedings
Beth McMahon

Our court system is attempting to regain 
some sense of normalcy after the COVID-19 
pandemic dramatically disrupted court opera-
tions over the last 18 months. One issue the 
pandemic has highlighted is the importance 
and necessity of resuming in-person court 
proceedings. 

Although “[r]emote technology has been a 
vital tool for courts in the midst of a public 
health crisis...the use of remote technol-
ogy—and its possible—expansion also 
raises critical questions about how litigants’ 
rights and their access to justice may be 
impacted….” Bannon, Alicia and Janna 
Adelstein. “The Impact of Video Proceedings 
on Fairness and Access to Justice in Court.”  
BrennanCenter.org, Brennan Center for 
Justice, 20 Sept. 2020. As several studies 
demonstrate, remote technology can negatively 
impact the fairness of judicial proceedings and 
impede attorney-client communications.

In one study of remote proceedings, bail deci-
sions were examined in Cook County, Illinois 
for a period of 8 years before and 8 years 
after the use of video arraignments. The study 
concluded, “The results are dramatic. We find 
a sharp increase in the average amount of bail 
set in cases subject to the [closed circuit televi-
sion procedure], but no change in cases that 
continued to have live hearings.” Diamond, 
Shari Seidman, et al. “Efficiency and Cost: 
The Impact of Videoconferenced Hearings on 
Bail Decisions.” Journal of Criminal Law and 
Criminology, vol. 100, issue 3, 2010, p. 870. 

In fact, those defendants with hearings con-
ducted via video suffered substantial bond 
“increases that ranged from 54 to 90 percent, 
depending on the offense.” Bannon, Alicia, 
and Janna Adelstein. “The Impact of Video 
Proceedings on Fairness and Access to Justice 
in Court.” BrennanCenter.org, Brennan Center 
for Justice, 20 Sept. 2020. 

As a result, “[i]f there is something about the 
presence of a live individual that cannot be 
replicated, even with modern technology, then 
videoconferenced bail hearings cannot avoid a 
sacrifice of information that may threaten the 
quality of bail decisions, and a dehumanization 
that encourages a harsher response than would 
occur if a judge were faced with a live individual. 
Nor can any hearing that entails judgments 
about a defendant or other witness.” Id. 

Immigration proceedings also have disparate 
impact if conducted virtually rather than in 
person. For example, a study of asylum hear-
ings over a two-year period demonstrated that 
the grant rate for in-person asylum applicants 
is “roughly double” that of applicants heard 
via videoconference. Walsh, Frank M. and 
Edward M. Walsh. “Effective Processing 
or Assembly-Line Justice? The Use of Tele-
conferencing in Asylum Removal Hearings.” 
Georgetown Immigration Law Journal, vol. 
22, 2008, p. 259. 

In addition, a nationwide study of over 
150,000 immigration removal hearings con-
firmed that individuals seeking relief from 
deportation were less likely to be granted 
relief when their hearings were conducted by 

video. Eagly, Ingrid V. “Remote Adjudication 
in Immigration.” Northwestern University Law 
Review, vol. 109, no. 4, 2015, p. 966. 

What accounts for this wide variance between 
in-person and remote hearings? For one thing, 
credibility assessments are adversely impacted 
when conducted by video. “Numerous studies 
have shown the overwhelming weight the court 
places on body language. At least 50% of any 
message is carried by nonverbal communica-
tion: tension in the hands, a nervous tapping 
of fingers, tightened lips, raised eyebrows.” 
Connor, Cormac T. “Human Rights Violations 
in the Information Age.” Georgetown Immigra-
tion Law Review, vol. 16, 2001, p. 217. 

“Eye contact is consistently ranked as the most 
important element of nonverbal communica-
tion.... Thus, one of the main criticisms of the 
use of videoconference techniques in the court-
room has been the impossibility of maintaining 
eye contact because a person cannot simulta-
neously look at the camera and at the display 
monitor.” Id. “Furthermore, studies on effective 
public speakers have found that 90% of per-
suasive effectiveness comes from the speaker’s 
physical attractiveness, warmth, sympathy, 
movements, gestures, clothing, and voice.” Id. 

Because videoconference technology uses 
a middle bandwidth filter, the “low and high 
frequencies of the voice are cut off. Thus, the 
content of the voice message is heard and 
understood, but some information about the 
emotional state of the speaker, which is car-
ried in the higher frequencies, may be partly 
excluded. It is precisely this information that 
may be critical to judgments of the defendant’s 
remorse and credibility.” Wiggins, Elizabeth C. 
“What We Know and What We Need to Know 
About the Effects of Courtroom Technology.” 
William & Mary Bill of Rights Journal, vol. 12, 
issue 3, 2004, p. 738. 

In fact, a 2017 report by the Government Ac-
countability Office detailing the shortcomings 
of videoconference hearings in immigration 
courts revealed that all six immigration courts 
involved in the study experienced difficulties 
“assessing the demeanor and credibility of 
respondents and witnesses” when conducting 
video hearings. “Immigration Courts: Actions 
Needed to Reduce Case Backlog and Address 
Long-Standing Management and Operational 
Challenges.” United States Government Ac-
countability Office Report to Congressional 
Requesters, GAO-17-438, June 2017, p. 55. 
Half of the immigration officials from the 
courts surveyed “changed their assessment of 
a respondent’s credibility that was initially made 
during a [video teleconference] hearing after 
holding a subsequent in-person hearing.” Id.

Lack of physical proximity can also uncon-
sciously affect a judge’s decision and dehuman-
ize the defendant. While physical proximity 
“promotes psychological closeness,” creating 
“a sense of mutuality, of connection, common 
ground, and shared understandings” and 
resulting in “higher levels of credibility, trust, 
and influence,” physical distance produces 
psychological distance. Burgoon, Judee K., 
et al. “Testing the Interactivity Principle: Ef-
fects of Mediation, Propinquity, and Verbal 

and Nonverbal Modalities in Interpersonal 
Interaction.” Journal of Communication, vol. 
52, 2002, p. 662. 

“By confining an [individual] to a video screen, 
the human element disappears, nonverbal com-
munication is largely negated, and any ability 
the [defendant] might have had to convince the 
judge of the veracity of her story or to prove 
that she is worthy of the judge’s sympathy is 
severely limited.” Connor, Cormac T. “Human 
Rights Violations in the Information Age.” 
Georgetown Immigration Law Journal, vol. 
16, 2001, p. 209.

Further, remote proceedings adversely impact 
the attorney-client relationship and impede 
defense counsel’s ability to render effective 
assistance. Courts conducting video hearings 
create a dilemma: Should defense counsel re-
main present in the courtroom while the client 
appears by video, or should defense counsel 
appear by video alongside the client? Both 
choices have negative implications. 

If defense counsel remains in the courtroom 
while the client remains in the jail, the abil-
ity to confer confidentially is compromised. 
When communicating remotely, all exchanges 
become “audible to the judge, the prosecution, 
the members of the public in the courtroom, 
and other inmates and jail personnel located in 
the room from where the defendant’s images are 
being projected. Communications that would 
be privileged if the defendant were present 
become very public. 

All the defendant’s statements will be recorded, 
and could be used against him.” Cimino, Edie 
Fortuna, et. al. “Charm City Televised & De-
humanized: How CCTV Bail Reviews Violate 
Due Process.” University of Baltimore Law 
Forum, vol. 45, no. 1, 2014, pp. 84–85. See 
also Poulin, Anne Bowen. “Criminal Justice 
and Videoconferencing Technology: The 
Remote Defendant.” Tulane Law Review, vol. 
78, 2004, pp. 1126–27 (“In the courtroom, 
the defense attorney can nudge the defendant 
if the defendant is not acting appropriately. 
The defense attorney can subtly remind the 
defendant to look up or not to slouch, fidget, 
or mutter. That type of interaction is difficult 
to accomplish in a nonintrusive manner when 
the defendant and the attorney are in separate 
places, connected at best by telephone.”) 

Additionally, having defense counsel appear 
separately from the clients “often leaves defen-
dants feeling deserted and alienated,” believing 
they are alone in the process. Ashdown, 
Gerald G. and Michael A. Menzel. “The Con-
venience of the Guillotine: Video Proceedings 
in Federal Prosecutions.” Denver University 
Law Review, vol. 80, 2002, pp. 94–95.

On the other hand, having defense counsel ap-
pear by video alongside her client also carries 
adverse consequences. It interferes with defense 
counsel’s ability to speak with witnesses prior to 
the hearing and to “gauge the emotional interac-
tions and mood of the courtroom as effectively 
to determine when and how to intervene on the 
client’s behalf.” Poulin, Anne Bowen. “Criminal 
Justice and Videoconferencing Technology: The 
Remote Defendant.” Tulane Law Review, vol. 78, 

2004, pp. 1111–12. 

This arrangement also discourages efficient 
resolution of cases, as there is no longer an op-
portunity to easily confer with the prosecutor 
during the hearing. Having the prosecutor in 
the courtroom and defense counsel appearing 
remotely places defense counsel at a distinct 
disadvantage. 

Studies suggest that when some individuals 
are in one physical location and others are 
separated by videoconference, “alliances form 
among those who are in the same physical 
location. The court’s perception of the attorney 
is likely to be influenced by the distance, dimin-
ishing the professional stature of the attorney 
in the court’s eyes.” Id. 

“Perhaps more importantly, if a defense at-
torney attends the proceeding from the side of 
her incarcerated client, while the prosecutor 
is physically present in the courtroom only a 
few yards from the judge, this may support the 
defendant’s belief that his attorney is isolated 
from the system, that prosecutors are insiders, 
and that the judge is not a fair and impartial 
adjudicator of his case.” Ashdown, Gerald G. 
and Michael A. Menzel. “The Convenience of 
the Guillotine: Video Proceedings in Federal 
Prosecutions.” Denver University Law Review, 
vol. 80, 2002, pp. 94–95.

The negative side of virtual technology was 
certainly revealed as school systems, students 
and parents struggled with remote learning. 
In addition to technical issues, there were 
also problems with engagement and fostering 
relationships between students and teachers. 

In the Jefferson County Public School System, 
“[n]on-traditional instruction participation 
rates dropped to 88% in February just before 
in-person learning resumed. That’s 12,000 
students who weren’t participating in any form 
of virtual learning.” Grace, Caray. “JCPS Su-
perintendent Talks about ‘Lost Learning Time’ 
from Past School YEAR, Lessons Learned.” 
WLKY, 24 June 2021. 

Further, an “unintended consequence of remote 
learning, according to many researchers, is a 
widening education gap, with students who 
lack access to technology and support at home 
scrambling more than ever to keep up.” Vasan, 
Paula. “Families, Teachers Say Digital Divide 
among Students Is More Pronounced amid 
Covid-19.” WHAS11, 2 Sept. 2020. Similarly, 
defendants in the criminal justice system often 
suffer from this “digital divide,” lacking the 
means to access technology. 

These studies and experiences underscore 
what criminal law practitioners already know: 
there is no substitute for having the client in 
person, in the courtroom, with his attorney 
for substantive court proceedings, including 
at arraignment. While remote technology 
may have been a necessary stopgap measure 
due to the pandemic, the fact remains it is not 
a viable long-term solution and it undermines 
rights guaranteed under the federal and state 
constitutions.

In-Person Court Proceedings
(Continued on page 15)
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Services
KBA Disciplinary Complaints:
Cox & Mazzoli, PLLC 
Michael R. Mazzoli is accepting a limited 
number of attorney disciplinary matters. Mr. 
Mazzoli is talented, experienced and discreet 
(502) 589-6190 • mazzolicmlaw@aol.com 
600 West Main Street, Suite 300 Louisville, 
KY 40202
THIS IS AN ADVERTISEMENT

False Claims Act / Qui Tams / 
Whistleblower:
Cox & Mazzoli, PLLC 
Scott C. Cox and Michael R. Mazzoli, both 
former Assistant United States Attorneys, 
are accepting new clients who have knowl-
edge of fraud and false billing claims against 
the federal government (502) 589-6190 /  
mazzolicmlaw@aol.com 600 West Main 
Street, Suite 300 Louisville, KY 40202
THIS IS AN ADVERTISEMENT

Missing Witness Service:
Will locate your missing witness anywhere 
in the country for the flat fee of $180 plus 
database expenses. Using our proprietary 
databases and the telephone, we will locate 
and talk to the witness and ask them to call 
you. If you don’t want them contacted, we will 
furnish you their current address and cell 
number. Call Capital Intelligence, LLC 502-
426-8100 or email jsniegocki@earthlink.net.

Environmental Law:
Ronald R. Van Stockum, Jr.
502-568-6838
rvs@vanstockum.com
THIS IS AN ADVERTISEMENT

QDRO Preparation and Processing for:
Defined Benefit and Defined Contribution 
Plans. Military, Municipal, State and Federal 
Employee Plans. Qualified Medical Child 
Support Orders. Collection of past due 
Child Support and Maintenance. Charles 
R. Meers, 2300 Hurstbourne Village Drive, 
Suite 600, Louisville, KY 40299 Phone: 
502-581-9700, Fax: 502-584-0439. E-mail:  
Charles@MeersLaw.com.
THIS IS AN ADVERTISEMENT

Immigration Consultant:
Dennis M. Clare is available to practice im-
migration and nationality law. Member of the 
American Immigration Lawyers Association. 
Law Office of Dennis M. Clare PSC, Suite 
250, Alexander Bldg., 745 W. Main St., Lou-
isville, KY 40202, (502) 587-7400. 
THIS IS AN ADVERTISEMENT.

Discrimination Issues & Other 
Related Matters:
Samuel G. Hayward is available for consul-
tation of discrimination and other related 
matters for either plaintiff’s or defendant’s 
practice. Mr. Hayward has over forty years’ 
experience in this area with Title 7, 1983, and 
sexual harassment cases. Samuel G. Hay-
ward, 4036 Preston Hgwy, Louisville, KY 
40213, (502) 366-6456. 
THIS IS AN ADVERTISEMENT.

Office Space
Office Space Available:
One Riverfront Plaza – river view; 1 to 3 
offices available on 20th floor; library/confer-
ence room; secretarial services and/or space 
available. (502) 582-2277.

Attorney Office Space for Rent in Old 
Louisville Area.
(S. 4th Street)
1 large office approximately 16’ x 16’
1 office approx. 8’ x 10’
1 office approx. 8’ x 10’ – with adjoining
Room that can be used for secretarial office
Or storage/copy area
1 large open space with enough room for 
3 - 4 desks for support staff
Access to conference rooms, copy, fax and 
postage machines and kitchen.
Free Parking. Rent one or all four – all on 
3rd floor. 
Call Laura Garrett @ 502-582-2900

Foreclosure Attorney:
The LBA Placement Services is currently 
working with a multi-state law firm that has a 
growing office located on the eastside of Lou-
isville. They are seeking to add an Attorney to 
handle primarily Kentucky foreclosures and 
attend required court hearings. Experience 
preferred but not necessary. Must be licensed 
in Kentucky and in good standings. Excellent 
pay and benefits offered to the right candidate. 
Send resumes in MS Word format to the LBA 
Placement Service Director, David Mohr, 
dmohr@loubar.org.

Medical Malpractice Litigation Attorney:
The LBA Placement Service is currently 
working with a medium size firm located in 
downtown Louisville that is seeking to add an 
Attorney to their Medical Malpractice Defense 
practice. Candidate must have excellent writing 
and verbal communication skills, at least 2-4 
years of litigation experience, licensed to prac-
tice in Kentucky and have excellent references. 
Competitive salary and benefits are offered to 
the right candidate. Send resumes in MS Word 
format to the LBA Placement Service Director, 
David Mohr, dmohr@loubar.org.

Associate Attorney: 
The LBA Placement Service is currently 
working with a growing law firm located on 
the east-side of Louisville that is seeking to 
add an Associate with a minimum of 1-2 years 
of civil litigation experience and licensed 
to practice in Kentucky. The firm primarily 
does a variety of defense for the public sector 
throughout Kentucky. Candidate must have 
excellent references and be in good standings. 
The firm offers a competitive salary and ben-
efits package commensurate with experience. 
Send resumes in MS Word format to the LBA 
Placement Service Director, David Mohr, 
dmohr@loubar.org.
 
Estate Planning Attorney: 
The LBA Placement Service is currently 
working with a well-established and respected 
law firm located in downtown Louisville that 
is seeking to hire a seasoned Attorney for 
their Estate Planning group. Candidate must 
have at least 5 years of experience with Estate 
Planning matters and be licensed to practice 
in the state of Kentucky. Candidate must be in 
good standings and have excellent references. 
The firm offers a competitive salary package 
to right candidate. Send resumes in MS Word 
format to the LBA Placement Service Direc-
tor, David Mohr, dmohr@loubar.org.

Associate Attorney:
Well established, medium size, Louisville law 
firm, located on the east side of town, is cur-
rently looking for an Associate Attorney with 
at least 2+ years of litigation experience to as-
sist with the firm’s Insurance Defense practice 
group. Must be licensed in Kentucky and in 
good standing and have excellent references. 
Salary package is commensurate with experi-
ence, plus full benefits. Send resumes in MS 
Word format to the LBA Placement Service 
Director, David Mohr, dmohr@loubar.org.

Help Wanted
Through the LBA Placement Service

Help Wanted
Through the Legal Aid Society

Staff Attorney – 
Family Law Custody & Visitation Hotline:
The Legal Aid Society seeks a staff attorney to 
represent clients in family law matters, staffing 
the Legal Aid Society Custody and Visitation 
Hotline. The successful candidate will handle 
calls on the hotline full-time, providing advice 
via the telephone and self-help forms to call-
ers. The successful candidate will demonstrate 
a commitment to public service and ensuring 
access to justice for all. As part of this work, 
the team member will take calls, create and 
notate electronic files, and provide self-help 
support to callers. Salary is dependent upon 
experience in conformance with the agency’s 
policies. Visit https://yourlegalaid.org/careers 
for details.
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Members on the move

Decker Kuebbing RockeHillerich McElhone

Our Corporate Compliance & White Collar 
Criminal Defense attorneys provide unique 
experience and strategic counsel.

Lawyers with 
one mission:
to advance yours.

Taftlaw.com
Robert K. McBride / (859) 547-4308

William F. McMurry & Associates, PLLC
Trust us to handle your clients’ 

Legal Malpractice Claims

William F. McMurry 
Board Certified as a Legal Malpractice Specialist 

by the American Board of Professional Liability Attorneys
(ABPLA.ORG)

The ABPLA is Accredited by the ABA to certify Specialists in the field 
of Legal Malpractice

Bill@courtroomlaw.com
(502) 326-9000

Fortunately, Jefferson County Courts have 
recently resumed more in-person proceedings. 
As of July 1, inmates in Jefferson County have 
once again been permitted to appear in person 
in all courtrooms, except district arraignment 
court. For the defendants’ sake as well as the 
integrity of the judicial system, remote practices 
must be discontinued in substantive criminal 
proceedings, including at arraignment. “A 
court’s moral authority rests on the perception 
that its proceedings are fair and just. Public 
confidence in the judicial system depends on 
this perception. The remarkable resiliency of 
this confidence is something we ought not take 
for granted, and we should eschew any practice 
that threatens to demean the dignity of or reduce 
respect for the courts.” Ashdown, Gerald G. 
and Michael A. Menzel. “The Convenience of 

the Guillotine: Video Proceedings in Federal 
Prosecutions.” Denver University Law Review, 
vol. 80, 2002, pp. 94–95, quoting Letter from 
Judge Joseph R. Goodwin, District Court Judge 
for the Southern District of West Virginia, 
to Judge Robin J. Cauthron, Chair, Defender 
Services Committee (Sept. 6, 2001).

*Special thanks to Brenna Twohy, Staff Attor-
ney at the Louisville Metro Public Defender’s 
Office, for her contributions to this article.

Beth McMahon is the Depu-
ty Chief Public Defender of 
the Louisville Metro Public 
Defender’s Office. She cur-
rently serves as Chair of 
the LBA’s Criminal Law 
Section. n

In-Person Court Proceedings
(Continued from page 13)

Kleinert Paul

Gary R. Hillerich and Patrick S. McEl-
hone are pleased to announce the relocation 
of their law offices to: One Riverfront Plaza, 
401 W. Main St., Ste. 950, Louisville, KY 
40202. (502) 736-8100.

Applegate Fifer Pulliam is pleased to an-
nounce that Sara Rocke has joined the firm 
as an associate attorney. A native of Floyds 
Knobs, Rocke obtained her J.D. from the 
University of South Carolina School of Law 
in 2016. She is admitted to practice law in 
Indiana and Kentucky. She will concentrate 
her practice in the areas of residential and 
commercial real estate transactions.

Gwin Steinmetz & Baird is pleased to announce 
that Alex J. Kuebbing has been promoted to 
Member. Kuebbing began his law career as a 
summer law clerk in 2009 with Gwin Stein-
metz & Baird. After earning his J.D. from the 
University of Kentucky College of Law in 2011 
he joined the firm as an Associate. Through 
the years he has earned the trust and respect 

of his partners and clients becoming an integral 
part of the firm’s insurance practice. Kueb-
bing’s practice areas are litigation, insurance 
coverage and bad faith, motor vehicle liability, 
product liability and appellate. 

DBL Law has been recognized as a Gold 
COVID Stops Here workplace for achieving 
a 90% vaccination rate. The COVID Stops 
Here campaign recognizes Kentucky work-
places that have achieved widespread vac-
cination against COVID-19. Organizations 
that have achieved at least a 70% vaccination 
rate are eligible to receive a designation. The 
Kentucky Chamber of Commerce developed 
the COVID Stops Here campaign to celebrate 
workplaces that are leading the fight to stop 
COVID-19—and to encourage more organi-
zations to join their ranks. 

Managing Intellectual Property (Managing IP) 
magazine recently selected Stites & Harbison 
attorney Mandy Wilson Decker to the 2021 
edition of Managing IP’s “Top 250 Women 

in IP.” This is the seventh time Decker has 
been honored on this list, and she is the only 
attorney honored from Kentucky. The “Top 
250 Women in IP” list recognizes the leading 
women IP lawyers at the international level.  
Decker is a Member (Partner) of Stites & Har-
bison based in Louisville and Lexington. Her 
practice focuses on intellectual property pro-
tection strategy, including counseling clients 
on infringement, validity and patentability, 
transfer of intellectual property, patent draft-
ing and patent prosecution. 

Governor Andy Beshear has appointed Stites 
& Harbison attorney Michael Kleinert to the 
Kentucky Board of Physical Therapy (KBPT). 
KBPT consists of seven members appointed 
by the Governor of the Commonwealth, six 
working in the physical therapy profession 
and one public member. The mission of the 
board is to ensure that licensure qualifications 
and standards are met, and that appropriate 
disciplinary action is taken when violations of 

the Practice Act happen. Kleinert is a Member 
(Partner) of Stites & Harbison based in the 
Louisville office. 

World Intellectual Property Review (WIPR) 
has named Stites & Harbison attorney Mari-
Elise Paul as one of 20 Trailblazers profiled 
from around the world in WIPR’s Diversity 
Trailblazers 2021 list, which celebrates the 
achievements of those making positive chang-
es towards driving diversity and inclusion in 
the IP field. WIPR’s 2021 Trailblazers include 
women with a decade or less of experience 
in the IP industry who have already made 
a significant mark on the IP industry and 
have made efforts to promote diversity and 
inclusion within the sector. Paul is a full-time 
attorney and mother of a daughter—a heart 
transplant recipient—who faced an extremely 
challenging first year of life. Paul’s goal is to 
serve as a role model for other women in the 
legal profession with medically fragile children 
who also want to thrive in the profession. n



Louisville Bar Association
600 West Main Street, Ste. 110
Louisville, KY 40202-4917

RETURN SERVICE REQUESTED

PRSRT STD
US Postage

PAID
Louisville, KY
Permit # 708B

a
r

briefs
Louisville Bar A

ssociation

MEDIATION SERVICES
CAROL SCHURECK PETITT
CERTIFIED CIVIL MEDIATOR

  More than 20 years civil litigation experience

  Available statewide

502-243-9797 
502-243-9684 (fax) 
cpetitt@vplegalgroup.com

VAUGHN PETITT LEGAL GROUP, PLLC
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Judge Tom Knopf
(Ret)

Judge Ann Shake 
(Ret)

Judge James M. Shake 
(Ret)

Judge Steve Ryan 
(Ret)

Retired Judges Mediation 
& Arbitration Services

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

full mediation & arbitration service  •   reasonable hourly 
rates no administrative or advance fees

AVAILABLE FOR VIDEO CONFERENCE 
MEDIATIONS STATEWIDE

P.O. Box 70318  •  Louisville, KY  40270-0318

(502) 721-9900  •  Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com 

This is an advertisement.

Judge Tom Knopf
(Ret)

Judge Ann Shake 
(Ret)

Judge James M. Shake 
(Ret)

Judge Steve Ryan 
(Ret)

Retired Judges Mediation 
& Arbitration Services

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

full mediation & arbitration service  •   reasonable hourly 
rates no administrative or advance fees

AVAILABLE FOR VIDEO CONFERENCE 
MEDIATIONS STATEWIDE

P.O. Box 70318  •  Louisville, KY  40270-0318

(502) 721-9900  •  Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com 

This is an advertisement.

Judge Tom Knopf
(Ret)

Judge Ann Shake 
(Ret)

Judge James M. Shake 
(Ret)

Judge Steve Ryan 
(Ret)

Retired Judges Mediation 
& Arbitration Services

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

full mediation & arbitration service  •   reasonable hourly 
rates no administrative or advance fees

AVAILABLE FOR VIDEO CONFERENCE 
MEDIATIONS STATEWIDE

P.O. Box 70318  •  Louisville, KY  40270-0318

(502) 721-9900  •  Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com 

This is an advertisement.

Judge Barry Willett
(Ret)

The LBA is both proud and excited to announce the creation of its Federal 
Practice Section. This new section is designed for LBA members who 
currently practice in the federal courts or are interested in learning more 
about practicing in the federal courts. The Federal Practice Section is led 
by co-chairs, Tommy Gleason, a member of Frost Brown Todd, and Chris 
Tieke, Assistant U.S. Attorney for the Western District of Kentucky. The 
LBA appreciates the support and guidance provided by Judge David J. 
Hale, U.S. District Court for the Western District of Kentucky, in the 
creation of our newest section.

The LBA Federal Practice Section is currently accepting members and 
anticipates holding its first official section meeting this fall. Under Tommy’s 
and Chris’ leadership, the Section has already planned several CLE events 
for this fall and winter covering both criminal and civil federal practice 
topics—stay tuned to future Bar Briefs and eBriefs for dates, locations 
and times for both the Section meeting and the CLEs.  

If you are interested in becoming a member of the Federal Practice 
Section, please contact Marisa Motley, LBA Membership Director, at  
mmotley@loubar.org for more information. Section dues will be waived for 
new members of the Federal Practice Section during the remainder of 2021.  

New LBA Federal 
Practice Section


