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How Out-of-Date Immigration Laws are Obstructing Our American Values
Failure to implement meaningful immigration reform undercuts a basic human right that our ancestors enjoyed—

the right to seek a better life. 
By Tommy Clines
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Let’s start with the proposition that change can be difficult and for some, it’s especially 
hard. For a long time, I was one of those people who reacted negatively to people who 
would encourage me to embrace change. Why would I want to do that? If things are 
humming along nicely and I’m comfortable with the status quo, why implement change? 

Someone once told me that life is what happens when you are planning it. And life is what 
brings us change, whether or not we are ready for it. I have also learned that sometimes 
a big, widespread change is much easier to accept than those smaller tweaks we make 
or experience. But as I have put some life experience under my belt, I have come to 
understand that change can definitely be a force for the positive. 

This year has undeniably been a year of change. Just as I was settling into my term as 
LBA President, Scott Furkin let me know that he would be retiring at the end of 2021. 
As most of you know, Scott has been the LBA executive director for over 14 years and 
has led the organization through thick and thin and some significant challenges. Having 
experienced changes in leadership in my professional life, I knew Scott’s decision would 
be impactful for both him and the LBA. So, the Executive Committee rolled up its pro-
verbial sleeves and worked to make this transition as easy as possible for Scott, for the 
LBA membership and for Scott’s successor.

We needed a definite strategy for this endeavor. The LBA Executive Committee created 
a search committee tasked with pulling the laboring oar on this project. My many thanks 
go to Angela Edwards, Seth Gladstein, Susan Phillips, Leo Smith and Peter Wayne for 
all the hours they volunteered and spent serving on this committee with me. It will come 
as no surprise to anyone who knows them that the process was much smoother and 
better for their involvement and I greatly appreciated their thoughts and insights as we 
soldiered through it.

The search committee engaged an executive search consultant and gathered input from 
several different stakeholders within the community regarding qualifications and skills for 
a new LBA executive director. We received numerous applications for the position from 
across the country from candidates experienced in not-for-profit leadership, including a 
couple who had bar association experience, and slowly winnowed down the candidates 
through a series of interviews. The final two candidates, both highly qualified, met with 
the Executive Committee and the LBA staff for a presentation and interview before a final 
recommendation was made to the Board of Directors. After this six-month process, I am 
happy to announce that Kristen Miller has accepted our offer and will begin as the LBA’s 
new executive director on November 8, 2021. You can read more about Kristen and her 
journey to becoming the LBA’s newest executive director on page 12 of this month’s Bar 
Briefs.

As Kristen begins her tenure, members should expect to see some changes at the LBA, 
just as you would when executive leadership changes within a business. Different lead-
ers lead differently and approach issues and concerns from different perspectives. The 
COVID pandemic has changed how the LBA delivers its services to its members, and we 
are still learning from those initial changes and determining what additional adjustments 
we may want to make in order to provide valuable and meaningful membership to you. 
That said, the changes will not be sudden and wholesale, but there will be gradual changes 
in how the LBA approaches things like communication, CLE, membership and public 
service, some of which is driven by our pandemic experiences but a lot of it by changing 
and different membership needs.

As Kristen takes the reins, Scott will not be riding into the sunset, at least not yet. Scott 
becomes our executive director emeritus and will continue to serve as a resource for Kris-
ten over the next few months to make the transition much more seamless. I cannot thank 
him enough for the steady guidance he has provided to me and the Executive Committee 
over the past year, especially during some definite head-scratching, what-do-we-do-with-
this moments that the pandemic brought us.

There are other changes on the horizon for our legal community. In 2022, we should 
expect to see a slate of new candidates for Jefferson County’s judicial elections; next year 
all of the judicial seats in Jefferson County will be on the ballot. Many of our experienced 
judges have either already retired or plan to do so within the next few months, which 
will create vacancies at all levels of our local judicial system. The upcoming election 
season will be a busy one and the LBA will once again conduct its judicial candidates 
evaluation survey and is in the nascent stages of planning candidates’ forums to better 
educate Jefferson County voters on these judicial races. I’d be remiss if I did not take a 

moment to thank all our judges for their service to 
our community—it is easy to forget that their jobs 
are not necessarily glamorous and often times can 
be quite stressful. They are responsible for making 
decisions in cases that can and do change people’s 
lives each and every day and I am grateful that Jef-
ferson County has some of the best judicial officers 
in the Commonwealth. 

After 17 months of the pandemic, a welcome change 
is in-person LBA events. Approximately 50 LBA 
members enjoyed a beautiful evening on the outside 
patio at Rabbit Hole Distillery last month where 
we were able to gather and greet each other face 
to face. The next in-person LBA event will be the 
annual Awards Luncheon, which will be held at the 
Ice House on November 17, 2021. Still mindful of the 
pandemic, we have moved the luncheon to the Ice House which allows us to have increased 
ventilation by opening windows and doors and thereby providing a safer environment 
for our guests while we still can be in person. Similarly, after discussion with the LBA 
Board, the Executive Committee has decided to change the date for our annual Bench & 
Bar Social from January to March 2022, which will allow us to appreciate and enjoy the 
warmer and more spring-like weather in a to-be-determined venue that will allow us to 
socialize in more of an open-air environment.

Change is inevitable, growth is optional. I believe that it’s better to acknowledge a change 
is happening and then consider what you’ll do with it. Will you accept the change or 
challenge it? There are times to challenge change, especially when that change may have 
a negative impact on segments of our society. The key, as my mother would remind me, 
is to know what fights to pick and then have a solid battle strategy. And perhaps most 
importantly, consider change as a positive force that brings good things even if it isn’t 
immediately apparent. 

So, while I may not give change an embrace every time we meet, I think I can probably 
agree to a handshake and an occasional meet up for a chai latte at Heine Bros. while we 
get to know each other a bit more. In the meantime, please take some time to get to know 
Kristen and if you have some ideas on things you’d like to see changed at the LBA, please 
don’t hesitate to let us know.

PRESIDENT’S PAGE

Change is inevitable, growth is optional. 

I believe that it’s better to acknowledge a change 

is happening and then consider what you’ll do 

with it. Will you accept the change or challenge it?

Be well,

Deena G. Ombres
LBA President

“

Change is in the Air
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Due to their continued growth, a multi-office 
national law firm is seeking ATTORNEYS 

 its Louisville and Lexington offices. The 
litigation department seeks individuals with 
experience in civil trial and/or insurance 
defense litigation. 
 
Portable book of business is a plus. 

 
 

E-mail resume to resume@qpwblaw.com.  
Please reference “Louisville Bar Association” 
on the subject line when sending your 
resume.  
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Judge Joan Byer 
(Ret.)

502-216-9030
judgebyer@gmail.com

Judge Jerry Bowles 
(Ret.)

502-558-6142
judgejerrybowles@gmail.com

Offering over 35 years of judicial experience

. . . your first choice in family law mediation.

Louisville Association of Paralegals
Check out upcoming educational programs and special events on the Louisville Association of 
Paralegals website at www.loupara.org. The LAP offers joint membership with the Louisville 
Bar Association for voting members and joint LAP/LBA members may attend most LBA CLE 
programs at the discounted rate of $15. To learn more about the benefits of LAP membership, 
visit www.loupara.org. n

MEETING SCHEDULES

Association of Legal Administrators
The Kentucky Association of Legal Administrators invites your administrator to join its Novem-
ber chapter meeting via Zoom on Thursday, November 11, at 11:45 a.m. Debbie Foster of Affinity 
Consulting will be the presenter. The topic is: Exploring the Future of HOW Work Gets Done. 

Knowing how you do what you do is just as important as doing it. It ensures you are prepared 
for growth, staffing changes, client demands and the ever-changing legal services delivery 
landscape. This session will focus on reimagining workflow, exploring how we can really mea-
sure work, opportunities that automation and technology bring, the challenge around change 
management, and a quick way to identify inefficiencies. 

Anyone interested in attending should contact Rose Hutchinson at rose.hutchinson@
dinsmore.com. n

COURT NEWS

Bowles Elected President of Judges Association
Judge David P. Bowles has been elected to a two-year term as president 
of the Kentucky District Judges Association (KDJA). He has presided in 
Jefferson Circuit Court (Div. 8) since 2008 and currently serves as chair 
of the Louisville Metro Criminal Justice Commission. He is a graduate 
of the University of Louisville Brandeis School of Law.

The KDJA represents Kentucky’s 115 district court judges. “I am proud 
and humbled to serve my colleagues across the Commonwealth,” said 
Judge Bowles. “We have important work to do in the coming year at the 

General Assembly, consulting on issues such as redistricting and compensation for our staffs.” n

(Above) Members of the LBA’s Diver-
sity & Inclusion Committee marched 
in the Kentuckiana Pride Parade in 
downtown Louisville on October 8. 
The parade helped kick off a two-day 
festival celebrating and supporting 
the LGBTQ+ community.

(Left) Laura Landenwich is among 
the lawyers who took Obergefell v. 
Hodges (the marriage equality case) 
all the way to the U.S. Supreme 
Court – and won! n

LBA Celebrates Equality in Kentuckiana Pride Parade
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William F. McMurry & Associates, PLLC
Trust us to handle your clients’ 

Legal Malpractice Claims

William F. McMurry 
Board Certified as a Legal Malpractice Specialist 

by the American Board of Professional Liability Attorneys
(ABPLA.ORG)

The ABPLA is Accredited by the ABA to certify Specialists in the field 
of Legal Malpractice

Bill@courtroomlaw.com
(502) 326-9000

How Out-of-Date Immigration Laws are Obstructing Our American Values
Tommy Clines

What are human rights? As chair of the 
LBA’s Human Rights Section, I have often 
contemplated what the scope of human rights 
is and what that means for the world today. To 
begin, I think it would be useful to understand 
when our modern definition of human rights 
came about. 

The concept of universal human rights was 
not defined fully until the aftermath of World 
War II and it is still evolving. Ancient civiliza-
tions did not contemplate this as can readily be 
seen in Hammurabi’s preoccupation with eyes 
and teeth. Medieval Europe did not either. The 
Magna Carta appeared in the year 1215 and 
established that a king was not above the law, 
but it certainly did not deign to advance the 
rights of serfs. 

One might point to the Enlightenment era of 
“life, liberty, and property” in the 17th cen-
tury, but those are more accurately grouped 
as natural rights. Thinkers such as William 
Lloyd Harrison and Henry David Thoreau in 
the 19th century did begin to use the phrase 
“human rights,” but exclusions based on 
gender or race prevent an exact portrayal.

It was not until the aftershock of the barba-
rism of World War II and the Holocaust that 
an attempt was made to define what rights 
were universal and inherent for all people 
regardless of their race, color, sex, language, 
religion, political or other opinion, national 
or social origin, property, birth or other 
status. This list comes from the Universal 
Declaration of Human Rights that the United 
Nations adopted. 

So what rights are included in this declaration? 
Freedom from slavery and torture, freedom of 
thought and expression, the right to a standard 
of living including healthcare and economic 
rights are a few mentioned in this legally non-
binding document. However, all of these rights 
are those you associate with the individual. 

Today, many discussions of human rights 
refer to those of groups. We can see this 
with the advancement of LGBTQIA+ rights 
and the Black Lives Matter and Abolish ICE 
movements. So, it seems that the human rights 
discourse has shifted from an individual con-
cept to one that focuses on the protection of 
your family, whether that be your biological 
or chosen family. 

I recently read Bill Bryon’s “A Short History 
of Nearly Everything,” and while the scientific 
discussions often went over my head, the chap-
ter that discussed the rise and proliferation 
of homo sapiens stayed with me. When our 
ancestors left the African continent between 
70,000 to 100,000 
years ago, they did 
so for their survival 
and for the survival 
of their families. 

One of the most com-
monly held reasons for 
this migration was cli-
mate change. Modern 
humans did not and do 
not migrate because 
they are bored and are looking for adventure. 
They do so because they are fleeing harmful 
circumstances. The desire to improve the lives of 
one’s family is an inherent evolutionary instinct. 
Long before cave paintings, farming, written 
language and architectural feats, the central hu-
man need was to find resources and a place to 
thrive. I would suggest that ability to migrate and 
be with one’s family is an essential human right. 

As an immigration attorney, I hear the stories 
of immigrants here in the United States every 
day. I hear why they decided to leave their 
country of birth and I can tell you it is not 
because they want to leave. People seeking 
protection here in the United States are flee-
ing something. It makes me incredibly sad to 
hear the heartbreaking situations people have 
escaped. Gang violence, extortion, domestic 
violence, natural disasters and extreme pover-
ty are some of the difficulties my clients faced. 
Again, the common denominator is the wish 
to create a better life for their family. Often, 
parents are willing to sacrifice their freedom 
and future so that their children have just that.

In law school, I took an immigration law class 
and one of our assignments was to research 
our own family’s immigration history. I made a 
profile on Ancestry.com and started digging. I 
was told growing up that my family immigrated 
from Ireland, England and Germany. This was 
confirmed after submitting a DNA sample years 
later. What I found most interesting was not 
that my ancestors came from these countries. I 
was more intrigued about why they came to the 
United States. It was pretty clear why my Irish 

predecessors fled their homes. The Irish Potato 
Famine from 1845 to 1852 devastated the coun-
try and produced mass starvation, disease, and 
poverty. My German forebears left due to lack 
of available farmland, the lack of decent paying 
jobs and the strict limitations of political rights. 

Many Germans were 
fed up with the lack 
of opportunity and 
denial of political and 
civil rights after the 
failure of the demo-
cratic revolution of 
1848. Again, they did 
not want to leave, 
but felt they had no 
choice. They were 

looking out for the best opportunity for those 
close to them. With the exploding popularity 
of ancestry DNA tests today, many people 
know where their ancestors came from. I 
would recommend everyone research the mo-
tivations and causes of those immigrations. 
My guess is that you will find that your family 
was fleeing something. 

The world today is fraught with conflict on 
an international and local level. People are 
increasingly insulating themselves and only 
interacting or identifying with those who 
share their immutable characteristics or so-
cial and cultural values. We tend to look after 
our own interests and those of our group to 
the detriment of those around us. 

When new immigrant populations are vilified 
and blamed for society’s problems, our past 
has been forgotten. From Irish and German 
immigrants in the 1850s and 1860s to Central 
American immigrants of today, new arriv-
als are mistreated or worse simply for being 
the newest arrivals. It is easy to forget that 
everyone in the United States is a product of 
immigration and that this immigration was for 
the same reason, to make a better life for their 
family. This is a basic human instinct and right. 

The United States is the destination for many 
immigrants due to the opportunities it provides 
from an economic and safety standpoint. 
However, American exceptionalism paints 
an inaccurate picture of reality. We decry the 
persecution and imprisonment of the Uyghur 
people in China. We lament the deterioration 
of freedom and democratic gains in Afghani-
stan after the recent withdrawal of troops. 

However, we are a nation that imprisons more 
immigrants than anywhere else in the world. 
We claim to be the land of opportunity and 
of family values, but we separate families at 
our southern border. Many of you have likely 
seen the terrible images of border patrols us-
ing whips on Haitian migrants who are fleeing 
poverty, political unrest and natural disasters. 
Why are we treating people like this when 
our own ancestors came to this country for 
the same reasons?

Being an immigration lawyer is difficult work. 
Policies change constantly. There were high 
hopes for the new presidential administra-
tion, but few changes of note have occurred. 
One of my clients is who ten years old fled 

with her father from Guatemala after family 
members were killed by gang members. She 
arrived at the border with her father hoping to 
seek protection in the United States. She was 
allowed to enter the country, but her father 
was deported. Our country is still separating 
families every day. 

One common form of defense in a deporta-
tion court case is called “Cancellation of Re-
moval.” To be eligible, you must demonstrate 
continuous presence in the United States for 
ten years, good moral character, that you 
have immediate relatives with citizenship or 
permanent residency and that those relatives 
will suffer extreme and exceptionally unusual 
hardship. I have seen a single mother lose 
her case because a judge told her that her 
two young American-born daughters with 
a history of mental health conditions and no 
other relatives to care for them would not 
suffer enough if she was deported. I tried to 
explain the legal standard multiple times, but 
she understandably could not understand. 
How do you explain to her daughters that 
their suffering is not enough, that their mother 
had to return to Mexico and leave them in the 
United States? 

One immigration judge I have appeared 
before told a colleague of mine that he finally 
appreciated the hardship of family separation 
when he was transferred to a court across the 
country and had to face his tearful children 
regularly. Why do we only show compas-
sion for others when we can sympathize with 
them? We need to show more empathy in our 
daily lives. I saw a bumper sticker that I think 
shows this disconnect in our country that 
said, “WWJD: Who Would Jesus Deport?” 

It is clear that reform is needed with our im-
migration laws. The last major immigration 
reforms in the United States were enacted in 
the 1980s and 1990s. How can we expect 
for our system to be remotely effective with 
outdated and inadequate laws? The problem 
is that any sort of meaningful reform must 
be passed through Congress. The idea of 
passing any law in Congress much less an 
immigration-related bill today is fantasy. 

As humans, we are all evolutionarily the same. 
We have 99.9% of the same DNA as every 
person on earth. As people living in the United 
States, we all are here because our families fled 
something to make better lives for our loved 
ones. If we keep those truths in mind, we might 
be able to create a more compassionate coun-
try. If you, like me, are not a legislator, there 
are still so many things you can do to make 
this country, state and city more welcoming to 
immigrants. Migration is a human right. Being 
with your family is a human right.

Tommy Clines is a Louisville native who graduated 
from the University of Louisville Brandeis School 
of Law in 2014. Clines is 
an attorney at O’Brien 
Law Group where his 
primary practice area 
is immigration law. He 
is also chair of the LBA’s 
Human Rights Section. n

It is easy to forget that everyone in 
the United States is a product of 

immigration and that this immigration 
was for the same reason, to make a 

better life for their family.
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Join us as we launch our Centennial 
Year of Celebration. Tom Owen, 
Louisville Historian and former 
Metro Council Member, will pull back 
the curtain on Louisville in the 1920’s 
and set the scene for the birth of Legal 
Aid Society.  A short reception will  
follow where we will toast 100 years!

RSVP to Meredith Greenwell at 
mgreenwell@laslou.org.  Space is 
limited but virtual component will be 
available.

Wed., Dec. 15th 
6:30 PM to 8 PM
Brandeis School of Law
Breit Courtroom

ANNIVERSARY CELEBRATION
100th 

www.yourlegalaid.org/centennial



9www.loubar.org November 2021

First Zoom Now This? 
Managing the Change in Legal Research Tools from Casemaker to Fastcase
Kurt X. Metzmeier

LEGAL RESEARCH

Lawyers hate change. 

Our lives are just too busy to be learning a 
new way to do something that seemed to be 
working before. One minute you are sitting in 
a small Texas courtroom, the next minute you 
are the meme-famed Cat Lawyer. Therefore, 
I suspect few lawyers were excited to get an 
e-mail from the Kentucky Bar Association 
that the merger of Casemaker with Fastcase 
meant they would need to learn how to do 
their legal research on a whole new database. 

However, change is inevitable, if annoying 
at times, and the good news is that licensed 
attorneys will continue to have access to a ro-
bust database of legal sources as part of their 
bar membership from what may be a stronger 
company—at least that’s how it looks today. 
And perhaps once the re-learning is over, the 
new merged software will have new features 
that at least a few lawyers will find very useful. 

The announced merger of Fastcase and Case-
maker occurred in January of this year after 
the two companies, both of whom sold legal 
research tools to bar associations, decided 
to come together under the Fastcase name. 
The press release heralding the union was 
less than clear as to the shape of the new 
merged product. “That might look like a new 
Fastcase product; it might look like keeping 
both Fastcase and Casemaker; it might in-
volve designing an entirely new system,” said 
Fastcase CEO Ed Walters. If a press release 
could shrug its shoulders, it would be this one.

In August, the new product went live. For a 
few months, lawyers have been able to use 
either service when logging into the KBA web-
site. This trial was supposed to end in early 
October by the time this is published—but 
the deadline has already been extended once. 

I have been testing the integrated Fastcase 
product and it appears to use the previous 
Fastcase general interface with the superior 
case law tools of Casemaker—including its 
citator—integrated into the case law search 
function. However, I do not believe the inte-
gration process is complete. Some state law 
material available in Casemaker is yet to be 
loaded on Fastcase and what is there doesn’t 
appear to be as fully functional as it might be. 
However, the timeframe has been ambitious. 
Six to eight months to merge materials for-
matted for two separate computer platforms 
isn’t much time and I expect that Fastcase 
developers are still at work behind the scenes. 

Searching
One obvious change that users will notice 
is that Fastcase is built around an integrated 
search line whereas Casemaker was orga-
nized in a more hierarchal manner with an 
index page. This approach will be familiar to 
new lawyers used to recent versions of West-
law and Lexis but may be jarring to regular 
users of Casemaker who tend to browse to 

the right database first, then search. Fastcase 
users are prompted to run their search from 
the main search line, then filter to find the best 
results. (You can get around this by clicking 
the tiny Jurisdictions and Sources link under 
the search button or by using the Browse 
Libraries button, but it is not the favored 
approach). 

For example, in Casemaker a searcher 
looking for administrative decisions, would 
click Kentucky on the front page, then click 
Workers Compensation Decisions under Ad-
ministrative Law. This would bring up a page 
for workers compensation decisions where 
one could browse to choose a particular year 
before running the search. In Fastcase, you 
just start searching—then filter to Kentucky, 
workers compensation decisions, and date 
ranges once you have results. 

Primary Law in Fastcase 
Much of the primary law available on Case-
maker is available in Fastcase. If you’re not 
familiar with either database, this material 
includes: 

• case law—federal case law and the case 
law of all 50 states

• statutory for all 50 states and the federal 
government

• legislative material for the federal govern-
ment and most states 

• administrative codes for the federal gov-
ernment and most states

• federal and state court rules
• attorney general opinions for many 

states 

In addition, there is additional administrative 
material for the federal government and many 
of the 50 states, including administrative deci-
sions and other adjudicative materials.

Case Law Searching
Case law search is perhaps the one area 
where Casemaker’s imprint is most recogniz-
able. While it is possible that some of the 
underlying algorithms come from Fastcase, 
it is clear from testing that it is using Case-
maker’s cite-linking software to improve the 
search and as its Authority Check citator. 
And, of course, using a citator to determine 
whether a case is still good law is the defining 
feature that distinguishes a professional legal 
research tool from just a decent collection 
of cases on the Internet with a good search 
engine like Google Scholar. 

Fastcase Extras
If Casemaker brought superior caselaw 
search tools to the table, Fastcase brought 
better design software and a talent for deal-
making. 

The interface software is more flexible, re-
sizing easily to various platforms, including 
smartphones and tablets. The software has 
more visualization features, if you like that 

kind of thing, and the ability to save searches 
and export research is stronger than it was 
in Casemaker. A legal newsletter service, 
Law Street Media, is a featured service al-
though it isn’t fully integrated into Fastcase 
(at least yet). 

Fastcase also has integration agreements with 
Clio, a cloud-based practice management and 
CRM software, and Docket Alarm, which 
require paid subscriptions and contracts. To 
find out more about Clio I’d suggest check-
ing out their website (https://www.clio.com) 
but the value of Docket Alarm depends on 
whether it will ever be able to track Kentucky 
state courts (something none of the competing 
products currently do). 

Unfinished Business
I strongly suspect there is some unfinished 
work on the final, fully merged version of 
Fastcase that includes materials once found 
on Casemaker. For example, I know from a 
research project I’m working on that Case-
maker had included many years of state 
administrative registers (the state version of 
the Federal Register) that are not yet included 
in Fastcase. Many of those databases were 
clunky collections of PDF versions of the 
monthly registers and I suspect that integrat-
ing them into Fastcase will require more 
reformatting than the six-month schedule to 
release the merged software would allow for. 
Since the Administrative Register of Kentucky 
is the most official publication for regulations, 
I hope to see these go online in the coming 
months. 

Pricey Secondary Sources
If you choose to click through the Jurisdic-
tions and Sources to the Kentucky page, you’ll 
notice that about half of the four columns of 
information on that page is a list of useful 
secondary sources, including many interest-

ing books from the American Bar Association 
publishing unit. However, if one clicks on one 
of those titles and tries to use anything more 
than the table of contents, they will soon see 
a pop-up asking for a credit card to pay to 
use them. Now, a few “in-game purchase” op-
tions were available in Casemaker, but they 
didn’t seem to take up as much real estate as 
they do here.

Training Available
Free web-based training on the service is 
available from https://www.fastcase.com/
blog/free-fastcase-webinars/.

Still a Tool in Your Toolbox 
Yeah, that’s a lot to learn (and unlearn). 
Nonetheless, Fastcase, like Casemaker be-
fore it, is a great tool for lawyers who find a 
subscription to Westlaw or Lexis is simply 
not cost effective for their practice. And, 
with many lawyers doing pro bono work un-
covered by their premium research services 
contracts, it is nice to have something besides 
Google to do legal research with when your 
work Westlaw account is off-limits. Fastcase 
is free to you as a bar member, vastly supe-
rior in depth and efficiency to free Internet 
services and has more material and better 
search tools and citation tools than lawyers 
had access to a few decades ago. Maybe 
change sometimes is good.

Kurt X. Metzmeier is the associate director of the 
law library and professor of legal bibliography 
at the University of Louisville Brandeis School 
of Law. He is the author of Writing the Legal Re-
cord: Law Reporters in 
Nineteenth-Century Ken-
tucky, a group biography 
of Kentucky’s earliest law 
reporters, who were lead-
ing members of antebel-
lum Kentucky’s legal and 
political worlds. n
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CONTINUING LEGAL EDUCATION

LBA Federal Courts Section One-HourLBA Federal Courts Section One-Hour

A View from the Bench: Civil Settlement Conferences and 
Proceedings in the Age of Zoom

Monday, November 1

This program will discuss the firsthand experiences that federal magistrate judges have 
had in terms of general civil proceedings and settlement conferences in the new age of 
Zoom. The magistrate judges will share observations and best practices for all types of 
civil proceedings on Zoom, in particular settlement conferences. The magistrate judges will 
also look to the post-Covid future and provide an update on new settlement conference 
facilities at the courthouse. 

Speakers: Magistrate Judge Regina S. Edwards and Magistrate Judge Lanny King

Federal Courts Section Leadership: Thomas C. Gleason, Frost Brown Todd and Christopher 
C. Tieke, Assistant United States Attorney, Western District of Kentucky

Time:  Noon – 1 p.m. — Program 
Place:  Online – a link will be sent prior to the seminar 
Price:  $40 LBA Members | $36 Sustaining Members | $15 Paralegal Members | $15 for qualifying YLS Members | 
 $25 Solo/Small Practice Section Members, Government or Non-Profit Members | $80 Non-members
Credits:  1.0 CLE Hour — Pending in Kentucky / Pending in Indiana 

Community Conversation  Community Conversation  
One-HourOne-Hour

Empower and Inform: An Overview of the 
Federal Power Act

Tuesday, November 9

The Pro Bono Work to Empower and Represent (POWER) Act 
of 2018, P.L. 115-237, requires federal judicial district courts to lead 
an annual public event in partnership with a state, local, or tribal 
domestic violence service provider or coalition and a state or local 
volunteer lawyer project, promoting pro bono legal services as a 
critical way in which to empower survivors of domestic violence, 
dating violence, sexual assault, and stalking, and engage citizens in 
assisting those survivors.

This seminar will allow participants of both the legal community and 
the public to understand the Federal Power Act and the community 
resources available to them including the survivor perspective from 
the Mary Byron Project and the defense perspective on domestic 
violence cases presented by the Louisville Metro Public Defender. 
Topics will also include how attorneys can become involved in the 
pro bono appellate project. 

This program is a partnership between United States District Court, 
Western District of Kentucky, Louisville Bar Association, Mary 
Byron Project, and the Louisville Metro Public Defenders Office. 

Speakers: Angela M. Rea, Louisville Metro Public Defender, and 
Jami Young, Mary Byron Project. Moderated by Magistrate Judge 
Colin H. Lindsay and Laura P. Russell, Eddins Domine Law 
Group

Time:  6:30 p.m. – 7:30 p.m. — Program 
Place:  Online – a link will be sent prior to the seminar and will be streamed Live to  
 the LBA Facebook page
Price:  FREE to all LBA Members and non-attorneys
 $25 Non-LBA Member attorneys
Credits:  1.0 CLE Hour — Pending in Kentucky / Pending in Indiana 

LBA Criminal Law Section One-HourLBA Criminal Law Section One-Hour

An Overview of Juvenile Proceedings in Juvenile Court and 
Circuit Court

Wednesday, November 17

Representatives from the Louisville Metro Public Defender’s Office, Jefferson County 
Attorney’s Office, and Office of the Commonwealth’s Attorney will provide an overview 
of juvenile proceedings to assist practitioners in navigating the juvenile court process, as 
well as discuss recent developments in juvenile law and options for youthful offenders in 
circuit court. 

Speakers: Henry (Scooter) Bell, Jefferson County Attorney’s Office, Walker (Critt) C. 
Cunningham, Assistant Commonwealth’s Attorney, and Lana Fazio, Michael Ferrarac-
cio, and Elizabeth (Beth) McMahon, of the Louisville Metro Public Defender’s Office.

Criminal Law Section Leadership: Beth McMahon, Louisville Metro Public Defender’s 
Office and Critt Cunningham, Assistant Commonwealth’s Attorney

Time:  Noon – 1 p.m. — Program 
Place:  Online – a link will be sent prior to the seminar 
Price:  $40 LBA Members | $36 Sustaining Members | $15 Paralegal Members | $15 for qualifying YLS Members | 
 $25 Solo/Small Practice Section Members, Government or Non-Profit Members | $80 Non-members
Credits:  1.0 CLE Hour — Pending in Kentucky / Pending in Indiana 

LBA Federal Courts Section  LBA Federal Courts Section  
One-HourOne-Hour

A View from the Bench: Preliminary Criminal 
Matters in the Age of Zoom

Friday, December 10

The program will generally be focused on preliminary criminal pro-
ceedings in the new age of Zoom hearings. This program will discuss 
the firsthand experiences that federal magistrate judges have had in 
terms of preliminary criminal matters conducted over Zoom. The 
magistrate judges will share observations and best practices for all 
types of criminal proceedings. The magistrate judges will also look 
to the post-Covid future and the place of Zoom hearings in what is 
to be the new normal. 

Speakers: Magistrate Judge H. Brent Brennenstuhl and Magis-
trate Judge Colin H. Lindsay

Federal Courts Section Leadership: Thomas C. Gleason, Frost Brown 
Todd and Christopher C. Tieke, Assistant United States Attorney, 
Western District of Kentucky

Time:  Noon – 1 p.m. — Program 
Place:  Online – a link will be sent prior to the seminar 
Price:  $40 LBA Members | $36 Sustaining Members | $15 Paralegal Members | 
 $15 for qualifying YLS Members | $25 Solo/Small Practice Section Members,  
 Government or Non-Profit Members | $80 Non-members
Credits:  1.0 CLE Hour — Pending in Kentucky / Pending in Indiana 

LBA Family Law Section One-HourLBA Family Law Section One-Hour

Utilizing Online Tools to Streamline and Improve 
Communications Between Co-parents and Simplify 
Practitioners’ Custody Case Management

Tuesday, November 16

This seminar will familiarize all attendees with the online tools that are increasingly being 
recommended by attorneys and ordered by judges to communicate and document shared 
parenting needs. Attendees will be able to recognize evidentiary and reliability issues related 
to online communication tools utilized by co-parents. Additionally learn how attorneys, 
mediators, and other professionals leverage online communication tools to help assess and 
improve co-parent communication.

Speaker: Danielle Kestnbaum, J.D., M.S.W., The Our Family Wizard Website

Family Law Section Leadership: Macauley J. Campbell, Kellner Green and Laura P. Rus-
sell, Eddins Domine Law Group

Time:  Noon – 1 p.m. — Program 
Place:  Online – a link will be sent prior to the seminar program
Price:  $40 LBA Members | $36 Sustaining Members | $15 Paralegal Members | $15 for qualifying YLS Members | 
 $25 Solo/Small Practice Section Members, Government or Non-Profit Members | $80 Non-members
Credits:  1.0 CLE Hour — Pending in Kentucky / Pending in Indiana 
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After a six-month national search, the Louisville Bar Association is 
excited to announce the selection of Kristen Miller, a University of 
Louisville Brandeis School of Law graduate and Louisville native, as 
its new executive director, effective November 8, 2021. 

I sat down with Kristen for a Q&A-style interview about her future 
with the LBA—much like she did with me for the January issue of Bar 
Briefs when I was incoming LBA President, so it was fun to turn the 
table and ask her the questions this time.  

Would you tell us a little about yourself? 
I am a born and raised Louisvillian—I grew up way out Bardstown 
Road, just past Fern Creek. My parents wanted some peace and quiet 
and a little bit of land, and back then there were more cows than people 
on our one-lane road.

I went to high school at Manual where I was in the communications 
magnet program. I was a pretty active student—I was a cheerleader 

for all four years and editor of the school paper my 
senior year (shout out to The Crimson Record!), 
which had one unintended benefit—after two years 
of 6 a.m. bus rides and my parents having to drive 
me 20 miles from home to downtown for hundreds of 
practices, games and events, there was no question I 
was getting a car when I turned 16. My grandmother 
passed down her 1984 Oldsmobile Omega—my 
entire cheerleading squad could fit in it.

After high school, I went to Western Kentucky 
University for journalism. I really don’t think there’s 
a better journalism school in the country, and it’s 
right in our backyard. My instructors were all for-

mer practitioners, and the class sizes were much 
smaller than the larger schools I considered, so 
you could really get individual attention. It was 
absolutely the right choice.

As soon as I got there, I begged the newspaper 
advisors to give me a chance to start writing for 
The College Heights Herald. I did some general 
assignment reporting as a freshman, then I was a 
bi-weekly columnist my sophomore year. Thank 
goodness this was pre-internet—if you could 
Google my adolescent ramblings today, I think 
I’d die. 

I also got involved in the Student Government 
Association (SGA) right off the bat. I thought it was pretty cool that 
there was a real opportunity for students to work together and make 
a difference for others on campus, and I wanted to be a part of it. That 
was, however, not very popular with the newspaper folks. At some point 

I had to decide whether to run 
for office or stay with the paper, 
and at that time, my heart was 
with student government. So, I 

quit the paper and ultimately became president of the student body. It was 
an exciting time in postsecondary education—I’m dating myself here, but 
Governor Paul Patton was pushing his Higher Education Reform Act, 
and he asked the student body presidents from all the state universities to 
be a part of it. We testified in front of a joint House and Senate committee 
in Frankfort, we toured around and spoke to different groups, we lobbied 
our fellow members of our university Boards of Regents and Trustees. It 
really sparked my interest in public policy.

What made you decide to go to law school after 
majoring in communications? 
Law school had always been in the back of my mind because I’d been 
interested in the law, one of my favorite classes in my major had been 
Constitutional Law and I was obsessed with First Amendment and media 
law issues during journalism school. I hadn’t given it real consideration 
until my advisor in the journalism department mentioned it to me one 
day. He realized I was going in a different direction from my peers—my 
internships had been mostly in broadcast, not print, and I obviously had 
an affinity for student government that was pulling me away from follow-
ing a traditional journalism career path. So, he told me about a student 
he’d had years before who had gone to law school after she graduated. 
It felt like he had just legitimized something I wasn’t sure made sense to 
anyone else but me. 

I also think the more I got involved in student government work and the 
public policy work related to the Governor’s reform package, the more 
confident I became that I wanted to pursue a legal education. I knew I 
wanted to go to graduate school, and of all the options in front of me, 
law school just seemed to be the right choice. I knew it would give me a 
foundational education that would apply no matter where I decided to go 
or what I decided to do with my life. 

Did you know that you didn’t want to follow a 
traditional legal career early on?
I’d say I knew pretty early on that I wouldn’t pursue a traditional legal career. 
Like I said, I was really more into law school for the education—learning 
how to think analytically, understanding the legal processes that affect our 
daily lives, assessing information and crafting a cogent argument based 
on careful consideration of facts—those were all skills that I knew would 
be useful no matter where my career took me. 

By this time I was already working full-time—I was one of those crazy 
night school people. I had been offered a job in Governor Patton’s Com-
munications Office after school and I absolutely could not turn it down, so 
I was commuting to Frankfort every morning and driving straight to school 
every night. It was exhausting, but being in Frankfort was an eye-opening 
experience, for reasons both good and bad. Regardless, it taught me that 
I wanted to stay in public service.

I did a short stint at a local PR firm as I was finishing up school, 
and after graduation I went to work as a staff attorney for Judge Bill 
McAnulty when he was on the Court of Appeals. He was so good to 
me. The first opinion I wrote for him was for a denial of an ineffective 
assistance of counsel motion. It was possibly the most well-researched 

and thorough ineffective assistance opinion I could have 
possibly written, and he read every word—then explained 
to me that I would see hundreds of them during my time 
with the Court, so I should probably get right to the point. 
He called me “perky.” We both knew he didn’t mean it as 
a compliment, but that was somehow part of his charm.

During this time, I also started volunteering for the Louisville-
Jefferson County merger campaign, and after that passed, I 
began volunteering for Jerry Abramson’s campaign to become 
the first Metro Mayor. When he was elected, I was invited 
to join his administration and I ended up staying in Metro 
Government for more than a decade. I loved it—I got to use 
my legal skills on occasion, and I was in public service. It 
was the best of both worlds for me.
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Meet Kristen Miller, our new Executive Director 
By LBA President Deena Ombres
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What interested you in the LBA executive 
director position?
The LBA has always meant a lot to me as an organization. 
When I first graduated from law school, one of my professors 
(the fantastic Susan Duncan, now Dean of the University of 
Mississippi School of Law) was serving as chair of the Public 
Service Committee, and she asked me to be on her committee. 
I was a brand-new graduate who had barely gotten her first 
job as an attorney, and suddenly I had been welcomed into the 
LBA and offered the opportunity to meet and work with other 
attorneys to do good for others. It felt like I had just been invited 
to officially join the local legal community. I was so grateful, 
and I truly enjoyed it. 

But I think the primary thing that interested me in this role is 
that I believe the organization’s best days are still ahead of it, 
and this is precisely the time for us to lay the foundation that 
will make that a reality. 

As I see it, we’re sitting right now at a couple of crossroads—on 
the micro level, professional organizations and other associa-
tions built around commonalities or interests are navigating a 
world where membership is no longer an obligation. When I 
came out of law school, you joined your local bar association. 
That’s just what you did, it was almost an expectation. We don’t 
live in that world anymore. We need to prove ourselves to our 
members. We need to show them why being a member of the 
LBA is a benefit to them in some tangible way that positively 
affects their lives. And we can’t just fulfill their current needs, 
we need to anticipate what their next needs will be and have a 
plan ready to fulfill those, as well. It’s a change in thinking that’s 
happening at membership organizations all across the country, 
and it’s time for us to point the LBA in that direction, as well.

On the macro level, we’re also part of a community that is 
thinking a lot differently about itself than it used to, and the 
LBA needs to be a part of that conversation. We can’t abdi-
cate our responsibility—our membership is made up of the 
civic leaders who help set the community’s priorities, the legal 
minds who make, defend and uphold the laws, the businesses 
large and small that sustain our downtown community, the 
gatekeepers who have the power to swing open the doors of 
justice to everyone, equally. We would be squandering our 
potential if we didn’t play an integral role in helping this com-
munity become what we all know it can be. And that’s a pretty 
exciting opportunity. 

What are your goals as LBA executive director? 
In the short-term, I think we can use a little refresh. I’d like to 
update how we present ourselves, from the way we use social 
media to the way our website connects with members and view-
ers to even how we interact with our downtown surroundings 
as an office and an organization. 

Over the long-term, I want to see the LBA become a “commu-
nity center” for anyone and everyone in the legal profession, 
regardless of membership status. We are here to advance and 
support the profession, and if we do a good job of that, those 
folks who aren’t members will begin to see the value in the 
services we provide and join the ranks. I also want us to do a 
better job of building partnerships outside of our organization, 
whether that be with community groups who share similar 
goals or who can help us achieve our priorities, or with other 
bar associations who could benefit from our resources. And I 
want to talk to the community a lot more about what we do—I 
think we spend too much time telling ourselves that we’re doing 
great things instead 
of facing outward 
and asking our 
community what it 
needs from us. 

Finally, our great-
est strength is the 
collective power 
and knowledge that 
comes from our 
membership, and 
there’s so much we 
can do to put that 
power to good use on behalf of our community and on behalf 

of our own members. But we can only do that if we grow and 
sustain the membership—we have to give folks lots of reasons 
to be a part of the LBA. We have to provide services that 
will help them achieve their own personal and professional 
goals. We have to build and maintain an organization they 
can be proud of, that they respect and that earns the respect 
of our community. 

How do you think the purpose of the LBA has changed 
since you and I first joined and where do you see its 
future for both new and “experienced” lawyers in the 
community?
I think years ago the LBA was kind of like your college alumni 
association. It was something people joined almost as a mat-
ter of course, so even if the benefits to you personally were 
somewhat negligible, you likely signed up anyway. But we 
don’t live in that world anymore. People have busy lives, they 
have personal interests they want to develop, they can access 
professional development content anytime and anywhere they 
want it. So, our charge becomes determining what we can do 
for our members that they can’t do—or can’t do easily—for 
themselves. If we can step into that void and provide services 
that make our members’ lives easier or better or more interest-
ing, then we’ll be successful.

In contrast, I think our more outward-facing purposes of 
promoting justice and respect for the law and improving public 
access to the judicial system have never been more timely. In 
years past, that probably meant encouraging bright students 
to consider going to law school, celebrating foundational legal 
documents like the U.S. Constitution or working to publicly 
counteract negative stereotypes about the legal profession. 
And those things are all still important. But I think in today’s 
world, promoting justice and improving public access to 
the judicial system means much more. We need to better 
understand how we can promote justice in a city where what 
happened to Breonna Taylor has called so much about our 
local institutions into question for many of our citizens. As 
we prepare for a wholesale overhaul of our local courts with 
every single judicial position on next year’s ballot, how do we 
improve public access to our judicial system in a meaningful 
way so voters can make well-informed decisions? I don’t think 
there’s ever been a time when we needed to lean more into our 
purpose than right now. 

What are the biggest challenges the LBA 
faces in the next decade?
I think one of the biggest challenges will be finding ways to 
successfully bridge generational divides. The things that are 
important to attorneys who’ve been in practice 25 or 30 years 
look different from the things that are important to me, and 
the attorneys who are just entering the profession have their 
own completely different set of priorities. We need to find a 
way to provide value to members across that entire spectrum 
without alienating anyone in the process. We cannot try to 
convince ourselves there’s a one-size-fits-all solution out there, 
because it doesn’t exist.

And I think remaining relevant to both our members and our 
community will require a new level of dedication 
and focus from all of us. We need to be con-
stantly looking for what’s next, what problem is 
on the horizon that we can begin to tackle today, 
where can we provide value, what side of history 
do we want to be on when it comes to issues 

that demand our input? We need to 

seek out opportunities to be part of the process and not wait 
for those opportunities to come to us. And if we do something 
well, by all means, we need to take the time to celebrate it. But 
the next day we need to be back at it again, looking for the next 
chance to make a difference.

What is your favorite law-related book and/or movie?
I feel a little pressure to pick something more serious, but I’m 
going to say Legally Blonde—and not just because it’s funny or 
lighthearted, or as Judge McAnulty would have said, “perky.” 
I appreciate its message about how you don’t have to change 
who you are to do something you love. 

We’ve all probably had the experience at some point in our lives 
where you felt like you had to contort yourself into something 
you weren’t to fit others’ ideas of who you should be. Some 
folks may have even had that experience with the LBA—but 
my goal going forward is for us to welcome members not in 
spite of who they are, but because of who they are. Life is too 
short to be anyone but your unique self, and that should never 
be used to hold you back from achieving your goals. I’d rather 
be in a room full of people with diverse experiences, perspec-
tives, opinions, backgrounds and worldviews than a room full 
of carbon copies. So, whether that means breaking a case wide 
open because you know the cardinal rules of perm maintenance 
or something much larger, I think the world can use a few more 
people like Elle Woods, who are unapologetically themselves 
and really passionate about what they do.

What is one thing about 
you that would surprise 
folks to know? 
I love to tap dance. I can’t 
say I’ve done much of it 
recently, but I danced for 
15 years as a child, and I 
took a tap class in college. 
A few years ago, I dusted 
off my taps and took an 
adult class at the Louisville 
Ballet School. It’s fantas-
tic exercise, and I think 
it must be a little bit like 
being a drummer 
(which is some-
thing else I also 
want to learn to 
do someday)—
when you hit a 
difficult combi-
nation just right, 
a nd you hea r 
all that glorious 
noise, there’s no 
better feeling in 
the world. n
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LBA Night at LBA Night at 

Rabbit Hole Rabbit Hole 

DistilleryDistillery
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Twice postponed due to 
surges in the COVID-19 vi-
rus, on October 8 the LBA 
finally got to hold its first 
in-person social event since 
the onset of the pandemic. 
A beautiful fall evening and 
the open-air patio at Rabbit 
Hole Distillery combined to 
provide the perfect setting 
as members of the bench 
and bar gathered to enjoy 
drinks, hors d’oeuvres and 
conversation as a jazz trio 
played softly in the back-
ground.

The evening was also a fun-
drais ing success for the 
Louisville Bar Foundation, 
the LBA’s charitable giv-
ing arm. A raffle of a prize 
basket—special thanks to 
Rabbit Hole Distillery for 
donating some great items, 
including a bottle of its Ca-
vehill bourbon—generated 
over $500 for the LBF. Con-
gratulations to the winner, 
Gretchen Avery!

More importantly, following 
an impassioned appeal by 
LBF President John Selent 
about the impact the founda-
tion’s grants have on local 
non-profit organizations 
and the good work they car-
ry out, five attorneys signed 
up on the spot to become 
LBF Fellows. This brought 
the number of new Fellows 
recruited this year to 22 and 
enabled the LBF to secure a 
$10,000 challenge gift.

Don’t miss the annual Awards 
Luncheon on November 17 
(details on p.7).
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Understanding and Litigating the Federal Quality Assurance Privilege
James N. Martin, Jr.

In Henderson Cty. Health Care Corp. v. Wil-
son the Kentucky Supreme Court recently 
held the Federal Quality Assurance Privilege 
(FQAP) applies to nursing home malpractice 
litigation and protects nursing facility quality 
assurance committee documents from discov-
ery. 612 S.W.3d 811 (Ky. 2020). 

In the unanimous decision, the Court adopted 
a case-by-case approach which requires a 
trial court to determine how, why, and by 
whom a document was generated. This ar-
ticle will explain FQAP and its history. It will 
discuss the factors trial courts will consider 
when determining the privilege. Finally, the 
article will provide practice pointers for health 
lawyers advising clients on FQAP before 
litigation and for civil litigators once lawsuits 
occur. Many of these practice pointers involve 
familiarizing oneself with CMS regulations, 
as it is anticipated that the regulations will 
become increasingly important in FQAP 
disputes. 

Nursing Home Litigation Against Kentucky 
Long-Term Care Facilities 
The insurance claim costs needed to pay 
indemnity or expenses for Kentucky nursing 
facilities have risen steadily since 2014. This 
is according to the actuarial analysis reported 
in the 2020 Oliver Wyman and Marsh Profes-
sional and General Liability Benchmark for 
Long-Term Care Providers found at https://
www.oliverwyman.com/content/dam/oliver-
wyman/v2/publications/2021/feb/ltc-pl-gl-
benchmark-2020.pdf.

A Kentucky Law Journal article reports that 
punitive damages are much more likely to be 
awarded in nursing home litigation as com-
pared to typical personal injury litigation. Pu-
nitive damages are generally awarded in only 
five percent of personal injury cases, but they 
are awarded in 20 percent of nursing home 
cases. Jamison, Hannah R. (2014) “Qual-
ity Assurance Privilege in Nursing Home 
Litigation: Why Kentucky Should Adopt the 
Narrow Approach,” Kentucky Law Journal: 
Vol. 103: Iss. 2, Article 5. It is reported that 
at least one major nursing home provider 
left Kentucky altogether citing “frivolous 
lawsuits” as the reason for its departure. Id. 

Litigation impacts even the highest quality 
facilities, not just lower performing ones. A 
study published in the New England Journal 
of Medicine examined the “Relationship 
between Quality of Care and Negligence 
Litigation in Nursing Homes.” N Engl J Med 
2011; 364:1243-1250. As one might expect, 
researchers found that nursing homes with 
more survey deficiencies and those with more 
serious deficiencies had higher odds of being 
sued. However, all these effects were relatively 
small. For example, nursing homes with the 
best deficiency records (10th percentile) had 
a 40 percent annual risk of being sued, as 
compared with a 47 percent risk among nurs-
ing homes with the worst deficiency records 
(90th percentile). 

One key aspect of nursing home litigation 
involves the disclosure of the nursing facility’s 
own internal reports of problems, incidents 

or concerns. Such reports may be extremely 
valuable to plaintiffs pursuing a negligence 
claim to show both the presence of a danger-
ous condition and to prove the key fact that 
a facility was aware of the dangers. Prior to 
the Wilson opinion, Kentucky courts lacked 
clear guidance on whether these reports were 
privileged or discoverable. 

The Federal Quality Assurance Privilege 
In 1987, Congress enacted the Federal Nursing 
Home Reform Act (FNHRA). The overarch-
ing goal of FNHRA was to improve the quality 
of care for nursing home residents and either 
to bring substandard facilities into compliance 
with federal requirements or to exclude them 
from the Medicaid and Medicare programs. 
In re Subpoena Duces Tecum to Jane Doe, 
Esq., 787 N.E.2d 618, 620 (N.Y. 2003). To 
accomplish this goal, FNHRA established a 
system of “elaborate oversight and inspection 
of nursing homes.” Id. 

One of FNHRA’s key mechanisms to improve 
quality of care is a universal requirement 
that all facilities create an internal quality 
assurance committee. 42 U.S.C. 1392r(b)(l)
(B). Many facilities refer to these committees 
as Quality Assurance and Performance Im-
provement (QAPI) committees because CMS 
regulations use the QAPI acronym. 42 C.F.R. 
§483.75(g)(2). The Wilson opinion uses this 
QAPI abbreviation. 

Under the FNHRA, a QAPI committee meets 
at least quarterly to “identify issues” in the 
facility and “develops and implements ap-
propriate plans of action to correct identified 
quality deficiencies.” 42 U.S.C. 1392r(b)(l)(B). 
It is this portion of the FNHRA which contains 
a single sentence creating the FQAP. The 
statute states, “A State or the Secretary may 
not require disclosure of the records of such 
committee except insofar as such disclosure 
is related to the compliance of such committee 
with the requirements of this subparagraph.” 
42 U.S.C. 1392r(b)(l)(B). This same language 
can be found in the federal regulations at 42 
C.F.R. §483.75(h).

Prior to Wilson, litigants questioned whether 
the FQAP applied to malpractice litigation 
whatsoever in Kentucky. On its face, the 
privilege applies to “states” and “the Secre-
tary,” which is the U.S. Secretary of Health 
and Human Services. 42 U.S.C. 1301(a)(6). 
Some plaintiffs argued that the privilege was 
meant to apply only in the regulatory process, 
not civil litigation. They reasoned that the 
provision had no applicability in federal court 
since federal courts are clearly not “the state” 
or “the Secretary.” As such, a facility would 
have no privilege if a plaintiff’s malpractice 
complaint were removed to federal court. 
Plaintiffs argued that it was easier to believe 
that the privilege was meant to apply only in 
regulatory matters and not intended to apply 
in any courts, federal or state. 

The scope of the privilege was also vague, 
with mere reference to “records of such 
committee.” As such, trial courts had little 
guidance on the exact types of documents 
the privilege would protect. Wilson provides 
this guidance and holds that the FQAP is ap-

plicable to malpractice and includes materials 
created by outside consultants “at the behest 
of” the QAPI committee. 

The Privileged Reports Were Created 
Outside of the QAPI Committee
The plaintiff in Wilson allegedly suffered 
multiple injuries at the defendant nursing facil-
ity, including serious bedsores. Wilson, 612 
S.W.3d at 815. During the discovery process, 
the plaintiff requested all “reports from any 
consultant or management personnel hired 
to evaluate the adequacy of care rendered to 
residents.” Id. at 815. The facility refused to 
turn over so called nurse consultant reports. 
It was undisputed that the reports were created 
by outside consultants, not actual members of 
the QAPI committee. Therefore, the question 
to answer was whether records created “for” 
the QAPI committee constituted records “of” 
the QAPI committee. 

The reports consisted in three basic catego-
ries. First, “chart audits” contained reviews 
of the residents’ medical charts. Second, 
“compliance rounds” were observations of 
the facility staff duties. Third, statistical data 
was reviewed and summarized. Id. at 815-
816. The express purpose behind the reports 
was “to evaluate the facility’s quality of care 
and provide guidance where care can be 
improved.” Id. at 815. 

The Wilson Court acknowledged the reports 
could be very valuable to a plaintiff’s case, 
since such reports might contain “highly rel-
evant information about the dangerous condi-
tions” at the facility. The Court acknowledged 
that the reports might reveal the facility’s 
“potential knowledge of those conditions.” 
Id at. 820. 

The trial court ruled that the nurse consultant 
reports were not privileged and ordered that 
they be produced. It reasoned that the nurse 
consultant reports were not records of the 
QAPI committee because the reports were 
not actually authored by the QAPI commit-
tee. Id. at 816. 

The facility then filed a petition for a writ 
of prohibition in the Court of Appeals. The 
Court of Appeals denied the writ, holding 
that the trial court was correct in finding the 
documents were not protected by the FQAP, 
as they “were not generated by [the facility’s] 
quality assurance committee, ‘nor were they 
minutes, internal papers or conclusions of’ the 
committee.” Id. at 816. The facility appealed to 
the Kentucky Supreme Court. 

In construing the scope of the FQAP the Wil-
son court considered the legislative purpose 
of the FQAP but was also keenly aware of the 
longstanding precedent that all privileges be 
narrowly interpreted. The court considered 
both Kentucky caselaw and cases from other 
states and federal jurisdictions. 

i.  The Legislative Purpose of the FQAP 
The Wilson court placed significant emphasis 
on the legislative intent behind the FQAP. 
It found that congress intended QAPI com-
mittees to be “key internal mechanisms that 
allow nursing homes opportunities to deal 

with quality concerns in a confidential man-
ner and can help them sustain a culture of 
quality improvement.” Id. at 817–18 The court 
recognized the privilege was “designed to 
encourage thorough and candid peer review 
and thereby improve the quality of care.” Id. 
at 18. The Court did not want nursing facilities 
to “shy away from self-critical analyses and 
improvements for fear that the same can be 
used against them in a civil suit.” Id. at 820–21. 

ii.  Privileges Must Be Interpreted Narrowly 
Kentucky law has long held that privileges 
must be construed narrowly. The Wilson 
opinion acknowledges this by citing the 
case of Sisters of Charity Health Sys., Inc. 
v. Raikes, 984 S.W.2d 464, 468 (Ky. 1998). 
Wilson, 612 S.W.3d at 817. The Sisters of 
Charity case involved Kentucky’s peer review 
privilege in KRS 311.377(2). Peer review is 
the process by which a hospital investigates 
physician qualifications. The process depends 
on candid evaluations of a physician’s skills 
by the physician’s colleagues. 

The peer review process has similar features 
to the QAPI since openness and transparency 
are believed to improve patient safety and 
care. Moreover, Sisters of Charity involved 
whether the privilege should be applied in 
malpractice litigation. As such, the case was 
a natural place to look for guidance on inter-
preting the scope of privileges. 

The peer review statute in Sisters of Charity 
contained a very broad privilege for all civil 
litigation. It stated that peer review documents 
“shall be confidential and privileged and shall 
not be subject to discovery, subpoena, or in-
troduction into evidence, in any civil action in 
any court.” Sisters of Charity, 984 S.W.2d at 
471 (Stephens, C.J., dissenting). Despite this 
otherwise clear language, the Sisters of Char-
ity court held that the peer review privilege did 
not apply in malpractice litigation. The court 
believed applying the peer review privilege to 
malpractice cases would be an unreasonable 
result that could not have been intended by 
the legislature. Such a privilege “tilts the legal 
playing field against [plaintiffs], who have not 
waived any rights pursuant to the statute to 
the advantage of Appellants, who, as defen-
dants in a medical malpractice suit, were not 
intended to benefit from the statute’s privilege.” 
Sisters of Charity, 984 S.W.2d at 470. 

iii.  The Kentucky Case of Clouse
The Kentucky Supreme Court addressed 
the FQAP previously, in Richmond Health 
Facilities-Madison, LP v. Clouse, 473 S.W. 
3d 79, 84 (Ky. 2015). In Clouse, the majority 
opinion declined to define the scope of the 
FQAP privilege because “the parties asserting 
the privilege failed to produce the documents 
for an in camera review.” Wilson, 612 S.W.3d 
at 818. However, Clouse contained a concur-
ring opinion. Justice Barber, writing for him-
self, Justice Cunningham, and Justice Venters, 
analyzed the two different approaches which 
emerged regarding interpretation of the scope 
of FQAP. Clouse, 473 S.W.3d at 86 (Barber, 
J., concurring). 

The narrower interpretation of the FQAP 
held that only those documents actually 
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authored by the QAPI committee could be 
entitled to protection. This is the so-called 
“Missouri Rule” based on the Missouri case of 
State ex rel. Boone Ret. Ctr. v. Hamilton, 946 
S.W.2d 740 (Mo.1997). Clouse, 473 S.W.3d 
at 87 (Barber, J., concurring). The more ex-
pansive approach held that documents could 
be privileged even if they were not actually 
authored by the QAPI committee so long as 
they were created “at the behest of” the QAPI 
committee for QAPI purposes. Clouse, 473 
S.W.3d at 88 (Barber, J., concurring). This 
is known as the “New York Rule” after the 
New York case of In re Subpoena Duces 
Tecum to Jane Doe, Esq., 787 N.E.2d 618 
(2003). Clouse, 473 S.W.3d at 88 (Barber, 
J., concurring).

The Clouse concurrence concluded that 
because the Missouri Rule was a narrower 
interpretation, it was more consistent with 
the precedent in Sisters of Charity Health 
Systems. Id. at 89. Justice Barber ultimately 
explained that he would adopt the narrow 
approach “and hold that only documents 
generated by a nursing home’s quality assur-
ance committee fall within the scope of the 
FQAP.” Id. at 87. 

Wilson Rejects the Narrow Rule and 
Provides Guidance
Ultimately, the Wilson court weighed the 
competing interests and rejected the Missouri 
rule that FQAP only protects documents 
authored by the QAPI committee members. 
Wilson, 612 S.W.3d at 821. It found that the 
nurse consultant reports were used by QAPI 
committee “to improve care at the facility” 
Id. at 822. Under the system in place, the 
outside consultants were effectively agents of 
the QAPI committee. Id. at 822. 

The court reasoned that the outside consul-
tants did not inhibit the goals of FNHRA. 
The outside consultants were compared to 
experts consulted by attorneys as part of the 
attorney-client relationship. The court found 
that “contracting for assistance” does not 
inhibit the FQAP goals, “just as an attorney 
contracting with an outside expert does not 
inhibit the confidential relationship between 
the attorney and his client. Id. at 822. The 
court instructed that if a document “is gener-
ated for the express purpose of aiding the 
committee in its work, then it will likely be 
privileged.” Id. at 821.

The court showed concern that nursing fa-
cilities may attempt to expand the privilege 
beyond the intentions of the FNHRA. To 
protect litigants from this overreach, the court 
instructed trial courts to take a case-by-case 
approach and determine at how the document 
was generated, why it was generated and by 
whom it was generated. Id. at 821. Factors for 
trial courts to consider are as follows: 

• Mere review by a QAPI committee does 
not protect documents. Id. at 821.

• Documents “for purposes unrelated to 
the committee are not protected by the 
FQAP.” Id. at 822. 

• Documents kept “in the ordinary course 
of business” are not privileged. Id. at 821.

• Documents that are “kept as a part of 

the patient’s medical record” are not 
privileged. Id. at 821. 

• Documents “required to be generated 
pursuant to other legal requirements” 
are not privileged. Id. at 821. 

Practice Pointers 
Wilson may dramatically change discovery 
in nursing home litigation. Below are consid-
erations and practice pointers for attorneys, 
including those who advise clients prior to 
litigation and those who litigate for either de-
fense or plaintiff. Several of the recommenda-
tions involve familiarizing oneself with CMS 
regulations to determine whether reports are 
QAPI related or not. It is anticipated that 
federal regulations will become increasingly 
important to FQAP interpretation. 

i.  QAPI Committee Membership Consid-
erations.

Attorneys should determine precisely who is 
on the QAPI committee. In advance of litiga-
tion, defense counsel may advise facilities to 
consider whether outside pharmacy, nursing 
or dietary consultants should be included 
on the QAPI committee. While the Wilson 
opinion explicitly states that membership 
on the committee is not required for FQAP 
protection, delineating the QAPI committee 
removes any uncertainty as to whether the 
author of a document is a committee member. 

ii.  Mark QAPI Documents as Privileged. 
Defense counsel may consider advising cli-
ents of this best practice prior to litigation. 
The Wilson opinion states that the burden of 
proving FQAP “rests on the party claiming 
its benefit.” Id. at 817. Explicitly stating the 
privilege in the document itself is one powerful 
way proving privilege. 

iii.  Avoid Combining QAPI and Business 
Reports

Defense counsel may consider advising 
clients to avoid combining QAPI materials 
with reports of general business matters. 
Combined reports may be more efficient for 
facility operations, but could create ambigu-
ity in litigation as to whether the reports were 
generated “in the ordinary course of business” 
or were generated for the purpose of “aiding 
the committee.” 

Conversely, Plaintiff’s counsel will want to es-
tablish with witnesses what financial purposes 
are included in various documents. Wilson 
does not define “ordinary course of business” 
but presumably, plaintiffs attorneys will have 
greater success proving the non-privileged 
status of financial documents. Plaintiff at-
torneys may ask if reports contain census, 
payor source, open positions or staffing 
information. 

iv.  Determine Which Reports are Regula-
tory Requirements

Both plaintiff and defense counsel should 
familiarize themselves with CMS regulations 
found in 42 C.F.R. 483 and make note of 
all reports required to be kept therein. Wil-
son states that reports kept for “other legal 
requirements” are likely unprivileged. Id. at 
821. This increases the importance of CMS 
regulations in discovery disputes. 

Plaintiff’s counsel will likely want to depose 
facility witnesses to confirm that various 
reports are regulatorily required in support 
of plaintiff’s arguments. Some examples of 
reports described in the regulations include 
resident council minutes and facility re-
sponses thereto as found in 42 C.F.R.48310(f)
(5)(iv)(A), annual emergency preparedness 
training as found in 42 C.F.R 483.73(d)(1)(iii), 
and reports of suspected crimes as found in 
42 C.F.R. 483.12(b)(5)(i)(A). This is not an 
exhaustive list and many other reports are 
required by the regulations. 

v.  Compilation Documents Increase Likeli-
hood of Privilege

Defense counsel should advise facilities 
that medical records cannot be cloaked with 
privilege by simply “funneling” them to the 
QAPI committee. Instead, documents that 
compare and compile information from vari-
ous medical sources are more likely to receive 
protection. Id. at 820.

vi.  Plan for Waiver Arguments
Prior to litigation, defense counsel should 
consider advising facilities that disclosing 
QAPI reports to persons outside of the QAPI 
committee may be deemed a waiver of the 
FQAP. Waiver was not explicitly addressed 
in Wilson, but the opinion states that the 
nursing consultant reports were provided to 
the QAPI committee and there is nothing in 
the opinion to indicate that the reports were 
shared outside of that committee. Wilson 
compares the FQAP to the attorney client 
privilege. There is ample caselaw indicating 
that waiver of the attorney client privilege 
occurs if communications are shared with 
unnecessary third-parties. Lexington Public 
Library v. Clark, 90 S.W.3d 53, 61 (Ky. 2002). 

Plaintiff’s counsel should ask facility wit-
nesses whether reports are posted at the 
nurse’s station or used in facility wide training. 
For facilities in a corporate conglomerate, 
plaintiff’s counsel may ask if the reports are 
available to nearby facilities either via email 
or intranet. Also, are the documents in ques-
tion provided to state surveyors, local police 
or adult protective services? Note again, 
the CMS regulations and CMS’s guidance to 
surveyors often describe what documents 
must be provided to outside agencies. If so, 
plaintiffs may argue that the privilege has 
been waived. 

The regulations can also benefit facilities. 
For example, to the extent that QAPI docu-
ments are shared with corporate ownership, 
facilities can argue that such sharing does 
not waive FQAP since the QAPI committee 
is required to make reports to the facility’s 
governing body under 42 C.F.R. 483.75(g)(2).

vii.  Provide Documents to the Court for 
Inspection

Once a motion to compel has been filed, 
defendants should provide QAPI documents 
to the trial court for in camera inspection 
along with sufficient affidavits to enable the 
trial court to evaluate the claims of privilege. 
In Clouse, the defendant’s failure to provide 
the trial court with documents or a detailed 
description thereof warranted automatic de-

nial of the FQAP. Wilson, 612 S.W.3d at 818. 

viii.  Assert the FQAP as Found in CMS 
Regulations 

When asserting the FQAP, defense counsel 
should consider emphasizing that the FQAP 
is found not only in federal statute, but also in 
the federal regulations. Under the supremacy 
clause of the United States Constitution, state 
laws that conflict with federal agency regula-
tions are preempted. City of New York v. 
F.C.C., 486 U.S. 57, 64 (1988). As such, the 
FQAP found in 42 C.F.R. §483.75(h) is bind-
ing in state court. The Wilson opinion gener-
ally references federal regulations at 42 C.F.R. 
483 and notes that the FQAP is a subsection 
thereof. Id. at 815. However, Wilson focuses 
heavily on the FNHRA statutory text. The 
vagueness of the statutory text may lead to 
narrow interpretations since privileges are 
to be construed narrowly. 

Defense counsel can combat the vagueness of 
the statute by pointing to the QAPI regulations 
at 42 C.F.R. 483.75. The regulations describe 
in detail the exact types of data and reports 
QAPI committees must review and create. 
This may be particularly important in the area 
of incident reports, which are always hotly 
contested in litigation. 

Wilson mentions incident reports indirectly 
by explaining that one jurisdiction found 
that incident reports were part of the medical 
record. Id. at 819. Defense counsel in Ken-
tucky may want to argue based on federal 
regulations that incident reports are required 
for QAPI purposes, not for medical records 
purposes. Support for this position can be 
found at 42 C.F.R. 483.75(e)(2), which states 
that the QAPI must track “medical errors” 
and “adverse resident events.” If the defen-
dant has already made clear that it intends to 
enforce the FQAP as found in CMS federal 
regulation it will be easier to argue that the 
surrounding QAPI regulations shape the 
scope of that privilege. 

Conclusion
The Wilson case has clarified that FQAP is a 
powerful tool for protecting QAPI materials. 
This is true even though QAPI reports may 
contain highly relevant and damaging infor-
mation. Counsel must be aware of the factors 
courts will use in determining the privilege. 
Because many of these factors are implicated 
by CMS regulations, it is important to have a 
good grasp of what those regulations require. 

Disclosure: The appeal and underlying 
litigation in Henderson County Health Care 
Corporation v. Wilson was handled by Step-
toe & Johnson attorneys, Craig L. Johnson 
and James N. Martin Jr.

James N. Martin, Jr. is an attorney in the Louisville 
office of Steptoe & Johnson, PLLC. Licensed in 
Kentucky and Indiana, 
the bulk of his practice 
is devoted to medical 
negligence defense. He 
is a member of the LBA 
and the Kentucky As-
sociation of Health Care 
Facilities (KAHCF). n
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Services
Environmental Law:
Ronald R. Van Stockum, Jr.
502-568-6838
rvs@vanstockum.com
THIS IS AN ADVERTISEMENT

Immigration Consultant:
Dennis M. Clare is available to practice im-
migration and nationality law. Member of the 
American Immigration Lawyers Association. 
Law Office of Dennis M. Clare PSC, Suite 
250, Alexander Bldg., 745 W. Main St., Lou-
isville, KY 40202, (502) 587-7400. 
THIS IS AN ADVERTISEMENT.

Discrimination Issues & Other 
Related Matters:
Samuel G. Hayward is available for consul-
tation of discrimination and other related 
matters for either plaintiff’s or defendant’s 
practice. Mr. Hayward has over forty years’ 
experience in this area with Title 7, 1983, and 
sexual harassment cases. Samuel G. Hay-
ward, 4036 Preston Hgwy, Louisville, KY 
40213, (502) 366-6456. 
THIS IS AN ADVERTISEMENT.

KBA Disciplinary Complaints:
Cox & Mazzoli, PLLC 
Michael R. Mazzoli is accepting a limited 
number of attorney disciplinary matters. Mr. 
Mazzoli is talented, experienced and discreet 
(502) 589-6190 • mazzolicmlaw@aol.com 
600 West Main Street, Suite 300 Louisville, 
KY 40202
THIS IS AN ADVERTISEMENT

False Claims Act / Qui Tams / 
Whistleblower:
Cox & Mazzoli, PLLC 
Scott C. Cox and Michael R. Mazzoli, both 
former Assistant United States Attorneys, 
are accepting new clients who have knowl-
edge of fraud and false billing claims against 
the federal government (502) 589-6190 /  
mazzolicmlaw@aol.com 600 West Main 
Street, Suite 300 Louisville, KY 40202
THIS IS AN ADVERTISEMENT

Missing Witness Service:
Will locate your missing witness anywhere 
in the country for the flat fee of $180 plus 
database expenses. Using our proprietary 
databases and the telephone, we will locate 
and talk to the witness and ask them to call 
you. If you don’t want them contacted, we will 
furnish you their current address and cell 
number. Call Capital Intelligence, LLC 502-
426-8100 or email jsniegocki@earthlink.net.

QDRO Preparation and Processing for:
Defined Benefit and Defined Contribution 
Plans. Military, Municipal, State and Federal 
Employee Plans. Qualified Medical Child 
Support Orders. Collection of past due 
Child Support and Maintenance. Charles 
R. Meers, 2300 Hurstbourne Village Drive, 
Suite 600, Louisville, KY 40299 Phone: 
502-581-9700, Fax: 502-584-0439. E-mail:  
Charles@MeersLaw.com.
THIS IS AN ADVERTISEMENT

Office Space
Office Space for Rent:
Located at 807 W. Market Street, this office 
is just blocks from the courthouse. $300 per 
month. Office is furnished and includes WiFi. 
Experienced legal assistant available for typ-
ing pleadings $20/hr. Parking and phone not 
included. Lessee to assist with overflow work. 
Email tbearaty@aol.com.

Office Space Available:
One Riverfront Plaza – river view; 1 to 3 
offices available on 20th floor; library/confer-
ence room; secretarial services and/or space 
available. (502) 582-2277.

Attorney Office Space for Rent in Old 
Louisville Area.
(S. 4th Street)
1 large office approximately 16’ x 16’
1 office approx. 8’ x 10’
1 office approx. 8’ x 10’ – with adjoining
Room that can be used for secretarial office
Or storage/copy area
1 large open space with enough room for 
3 - 4 desks for support staff
Access to conference rooms, copy, fax and 
postage machines and kitchen.
Free Parking. Rent one or all four – all on 
3rd floor. 
Call Laura Garrett @ 502-582-2900

Labor and Employment Attorney:
The LBA Placement Service is seeking a 
mid-level Labor & Employment Associate 
with 2-5 years of experience to work in our 
client’s Labor, Employment & Employee 
Benefits practice group in their Louisville, 
Kentucky office. The ideal candidate will have 
strong academic credentials and excellent 
writing skills. Prior management-side labor 
and employment experience and/or federal 
judicial clerkship preferred. All applicants 
must have a high degree of integrity, attention 
to detail, ability to work as a team player, and 
sound judgement. They offer competitive 
salaries and an excellent benefits package. 
Send resumes in MS Word format to the LBA 
Placement Service Director, David Mohr, 
dmohr@loubar.org.

Indiana Attorney:
The LBA is currently working with a large 
firm with an office located in Jeffersonville IN 
that is seeking to add a transactional attorney 
to its team. The ideal candidate will have ex-
perience in corporate, real estate and perhaps 
some probate matters. Candidate must be 
licensed in Indiana. The firm offers a competi-
tive salary and benefits. Send resumes in MS 
Word format to the LBA Placement Service 
Director, David Mohr, dmohr@loubar.org.

Experienced Attorneys AND/OR Small 
Practice to Merge Desired:
The Louisville Bar Association’s Placement 
Service is currently working with one of 
Louisville’s top law firms with various practice 
groups. They would like to add an Attorney 
or Attorneys with at least 4+ years of experi-
ence in Estate Planning, Family Law and/or 
Commercial Real Estate matters, which are 
practice areas the firm has well established. 
The firm would also be open to bringing 
in Attorneys, or a small practice group, 
(Including support staff), with experience 
and a book of business in new areas such as 
Workers Compensation, Environmental or 
Immigration. If you or your practice would 
be interested in learning more, please respond 
in confidence at your earliest convenience. 
Send resumes in MS Word format to the LBA 
Placement Service Director, David Mohr,  
dmohr@loubar.org.

Help Wanted
Through the LBA Placement Service

Energy and Utilities Attorney:
The LBA Placement Service is seeking an 
Associate Attorney with 1 to 3 years of 
experience to practice in our client’s Lou-
isville, Kentucky office in their Utility and 
Energy group. The ideal candidate will have 
strong academic credentials and excellent 
writing skills. Experience with or training 
in math, finance, accounting or economics 
is preferred.  All applicants must have a 
high degree of integrity, attention to detail, a 
great regard for the organization of facts and 
evidence, ability to work as a team player, 
and sound judgement. They offer competitive 
salaries and an excellent benefits package. 
Send resumes in MS Word format to the LBA 
Placement Service Director, David Mohr,  
dmohr@loubar.org.

Associate Attorney: 
The LBA Placement Service is currently 
working with a growing law firm located on 
the east-side of Louisville that is seeking to 
add an Associate with a minimum of 1-2 years 
of civil litigation experience and licensed 
to practice in Kentucky. The firm primarily 
does a variety of defense for the public sector 
throughout Kentucky. Candidate must have 
excellent references and be in good standings. 
The firm offers a competitive salary and ben-
efits package commensurate with experience. 
Send resumes in MS Word format to the LBA 
Placement Service Director, David Mohr, 
dmohr@loubar.org.

Estate Planning Attorney: 
The LBA Placement Service is currently 
working with a well-established and respected 
law firm located in downtown Louisville that 
is seeking to hire a seasoned Attorney for 
their Estate Planning group. Candidate must 
have at least 5 years of experience with Estate 
Planning matters and be licensed to practice 
in the state of Kentucky. Candidate must be in 
good standings and have excellent references. 
The firm offers a competitive salary package 
to right candidate. Send resumes in MS Word 
format to the LBA Placement Service Direc-
tor, David Mohr, dmohr@loubar.org.
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Have you tried advertising in Bar Briefs?

MADE YOU MADE YOU 
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Attorney Needed
I need an attorney to represent me, a
David, who will challenge a Goliath 
corporation.

Would you like to make a name for yourself? 
This case may bring you fame and perhaps 
fortune. I believe it is ironclad.
How do I know? I am a lawyer, but I do not 
wish to represent myself.

I will pay hourly or on a contingency basis.

Robin Burnham (502)-299-9971
burnish123@yahoo.com 
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Members on the move

Boswell

In Memoriam
F. Thomas Conway, 
83, died on September 
18. A U.S. Army vet-
eran, he attended law 
school at night while 
simultaneously teach-
ing history and coach-
ing football at Fairdale 

High School. Upon graduation from the 
University of Louisville Brandeis School of 
Law in 1968, he embarked on a legal career 
that spanned more than 50 years, earning a 
reputation as a highly effective plaintiff’s trial 
attorney and winning some of the largest 
verdicts in Kentucky history. He was also a 
thoroughbred horse owner and enthusiast 
who campaigned many stakes winners and 
an entrant in the 2010 Kentucky Derby. He 
served eight years on the Kentucky Horse 
Racing Commission.

Conway is survived by his wife, Barbara, four 
children and nine grandchildren. Memorial 
gifts can be made to The Kids Center. n

Brightwell Cecconi Hardymon Howell Loyd

Ruml

Skaggs

Bar Exam Results Released
According to statistics provided by the 
Kentucky Office of Bar Admissions, 223 ap-
plicants passed the July 2021 Kentucky bar 
examination. A total of 309 applicants sat for 
the exam, making the overall passage rate just 
over 72 percent.

Passage rates for applicants from Kentucky’s 
three public law schools were as follows:

• University of Kentucky Rosenberg College 
of Law – 82.8 percent

• University of Louisville Brandeis School 
of Law – 75.6 percent

• Northern Kentucky University Chase 
College of Law – 56.5 percent

While the July exam was administered remote-
ly via computer, it is anticipated that the next 
exam will be paper-based and administered in 
person in February 2022. n

Stites & Harbison welcomes attorney Daniel C. 
Boswell to the firm’s Louisville office. He joins the 
Business & Finance Service Group. His practice will 
focus on general corporate services, mergers and ac-
quisitions, corporate finance and securities offerings. 
Before joining Stites & Harbison, Boswell was a staff 
attorney with the Kentucky Court of Appeals in Frank-
fort, KY. Boswell earned his J.D. from the University 
of Miami School of Law in 2020.

Bruce A. Brightwell is proud to announce that he has 
been selected by the National Academy of Elder Law 
Attorneys to serve as Editor-in-Chief of the NAELA 
Journal for the next three-year term.

Louisville based law firm Goldberg Simpson is 
pleased to announce a merger with Diana L. Skaggs 
+ Partners, effective October 1, 2021. The move adds 
all four attorneys and three staff members from Diana 
L. Skaggs + Partners to Goldberg Simpson. Diana L. 
Skaggs and Elizabeth M. Howell will be Partners and 
Emily T. Cecconi and Nathan R. Hardymon will be 
Associate Attorneys. This news comes less than a year 
after Goldberg Simpson opened a new satellite office in 
Frankfort, KY, and only two years after having acquired 
the Key Law Group in Jeffersonville, IN.  

Mark Loyd, partner at Dentons Bingham Greene-
baum and co-leader of the Dentons’ National Tax 
Group, has been appointed co-chair of the 2022 State 
Income Tax School I Committee for the Institute of 
Professionals in Taxation (IPT). IPT is a non-profit 
educational association serving more than 6,000 
members representing nearly 1,200 corporations, 
firms or taxpayers throughout the U.S. and Canada. 
It is the only professional organization that educates, 
certifies and establishes strict codes of conduct for state 
and local income, property, sales and use, and value 
added tax professionals and credits and incentives 
practitioners who represent taxpayers.

Graydon is pleased announce that Rumls is merging 
into Graydon. C. Carter Ruml will be joining Gray-
don as part of this merger. His professional focus for 
over 17 years has been the trust, estate, business, tax 
and financial planning issues facing private clients and 
closely held business owners. Ruml earned his J.D. 
from Stanford Law School and is licensed to practice 
in Kentucky, Florida, Vermont and pending admission 
in Ohio. n
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MEDIATION SERVICES
CAROL SCHURECK PETITT
CERTIFIED CIVIL MEDIATOR

  More than 20 years civil litigation experience

  Available statewide

502-243-9797 
502-243-9684 (fax) 
cpetitt@vplegalgroup.com

VAUGHN PETITT LEGAL GROUP, PLLC
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Retired Judges Mediation 
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Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

full mediation & arbitration service  •   reasonable hourly 
rates no administrative or advance fees

AVAILABLE FOR VIDEO CONFERENCE 
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P.O. Box 70318  •  Louisville, KY  40270-0318

(502) 721-9900  •  Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com 

This is an advertisement.

Judge Tom Knopf
(Ret)

Judge Ann Shake 
(Ret)

Judge James M. Shake 
(Ret)

Judge Steve Ryan 
(Ret)

Retired Judges Mediation 
& Arbitration Services

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

full mediation & arbitration service  •   reasonable hourly 
rates no administrative or advance fees

AVAILABLE FOR VIDEO CONFERENCE 
MEDIATIONS STATEWIDE

P.O. Box 70318  •  Louisville, KY  40270-0318

(502) 721-9900  •  Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com 

This is an advertisement.

Judge Tom Knopf
(Ret)

Judge Ann Shake 
(Ret)

Judge James M. Shake 
(Ret)

Judge Steve Ryan 
(Ret)

Retired Judges Mediation 
& Arbitration Services

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

full mediation & arbitration service  •   reasonable hourly 
rates no administrative or advance fees

AVAILABLE FOR VIDEO CONFERENCE 
MEDIATIONS STATEWIDE

P.O. Box 70318  •  Louisville, KY  40270-0318

(502) 721-9900  •  Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com 

This is an advertisement.

Judge Barry Willett
(Ret)

Serving your 
practice as 
our own
For more information call us at 502-568-6100 or

Submit for a quick quote at www.LMICK.com


