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583-5314 or klindsay@loubar.org.
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Sincerely,

Susan D. Phillips, LBA President

LAWYERS CARE AND THAT’S NO JOKE
What’s the difference between a dead possum and a dead lawyer lying on the road?

There are skid marks in front of the possum.

A lawyer dies and goes to heaven:
“There must be some mistake,” the lawyer argues. “I’m too young to die. I’m only 55.”

“55?” says St. Peter. “No, according to our calculations, you’re 82.”
“How’d you get that?” the lawyer asks. 

“We added up your timesheets.”

Lawyer jokes. Sigh. . . We’ve all heard them. More times than we care to think about. If you Google “lawyer jokes,” thousands of 
insulting jokes will instantly appear. And what continually surprises me is that perfectly normal, considerate people think nothing 
of telling a lawyer an insulting “lawyer joke.”

John tells this true story about his first medical malpractice trial. Every morning on the way to court, his doctor client would tell him a different 
lawyer joke. John didn’t react until the fourth or fifth day, but then he finally said, “Hey, did it ever occur to you that I am working my butt off 
for you here and that I might find these jokes offensive?” The doctor was genuinely hurt. He responded, “I wasn’t referring to you; I was talking 
about the other guy’s lawyer.”

If I’m getting my hair cut, I would never even think of telling an insulting “hairdresser joke.” Not only would I fear the resulting haircut—not to 
mention possibly getting my ear snipped—it would be rude and insulting. The same would apply to telling my physician an insulting “doctor 
joke,” or my cab driver a “cab driver joke,” or the policeman who pulls me over for speeding a “police joke” (not the time to mention doughnuts).

Why then, does the whole world feel that it is perfectly fine—hilarious even—to tell lawyers “lawyer jokes”? I will answer that question in a 
bit, but clearly it’s related to the disdain that the general public feels for lawyers. In my opinion, this has only increased in recent years with 
the advent of clownish attorney advertisements on TV, the drumbeat of negative press regarding attorneys in the media (When is the last time 
you saw an article in The Courier-Journal spotlighting an attorney in a positive light?), and the fact that a few bad apples (think the fen-phen 
attorneys) make us all look bad.

There is no way we can put a stop to the lawyer jokes. What we can do, and should do, is show our profession in the most positive light pos-
sible. This includes not only the obvious—behaving in the utmost ethical and professional manner—but also the more subtle. We should strive 
to be someone that others look up to and respect in any group we find ourselves, be that our church, the Rotary Club, the PTA or a weekend 
cycling group. 

Let me be specific. A very practical way to help elevate our profession in the minds of our fellow citizens is to participate in Mayor Greg Fischer’s 
citywide “Give a Day” week of service, which this year is being held April 12–20, 2014. This is the third year Mayor Fischer has called on 
Louisvillians to come out in record numbers to volunteer their services and perform acts of compassion, helping launch the 2014 Kentucky 
Derby Festival. Last year, more than 107,000 volunteers and their acts of caring broke Louisville’s record set in 2012—again earning us the 
title of “Most Compassionate City.” Last year the LBA asked all of our members to donate some time—a day, half-day or even just an hour—to 
a public service project during “Give a Day” week, and we designated our efforts “Lawyers Care.” Over 100 attorneys participated—donating 
at least 240 hours of public service. We can do better than that this year.

Last year during “Lawyers Care” week, I helped with the Cabbage Patch Settlement House’s “Putt Fore the Patch.” This year, I will be going 
to www.mygiveaday.com to sign up for a project. I plan to volunteer at either the Kid’s Café at Shawnee Club or with Kosair Charities, which 
need help with its “Bears on Patrol” project. Other projects that need volunteers include—among others—the “Water with Blessings” project in 
Middletown on Saturday, April 12, which prepares WWB Filtration systems for shipping to overseas locations (no special skills needed . . . just 
a willing heart and two hours of time); Maryhurst, which needs help with an Easter egg hunt on Sunday, April 20; and the California Area Child 
Development Center, which needs volunteers to help paint its toddler classroom on Tuesday, April 15. Other organizations such as Volunteers 
of America (www.voaky.org) can also use your help. 

Many of you already volunteer on a regular basis, and your public service work is very much appreciated. The LBA frequently profiles attorneys 
and the pro bono and public service work they do, not only during Louisville’s “Give a Day” week, but all year long. When our community sees 
attorneys volunteering at the Healing Place, serving meals at a homeless shelter, participating in the Attorney Bowl For Kids’ Sake (a wonderful 
fundraiser for Big Brothers Big Sisters), it shows once again that attorneys are not the greedy ambulance chasers portrayed in many “lawyer 
jokes,” but caring members of our community.

Last year our goal was for 1,000 hours of collective public service for members of the LBA during “Lawyers Care” week. We did not have a 
lot of advance notice to get the word out and fell somewhat short of that goal. We don’t have that excuse this year. You’ve got a whole month to 
find a public service project that interests you and needs your help. I will be sending a letter further explaining “Lawyers Care” week to many 
individual law firms. But don’t sit back and rely on someone else to spearhead this effort at your office. YOU be the catalyst. Find a project. 
Recruit like-minded volunteers from your firm or office and spend a few hours doing something really worthwhile the week of April 12. Those 
billable hours can wait. No one has ever been heard to say on their deathbed, “I wish I had billed more hours.”

All jokes aside, don’t let this opportunity to be seen making a difference in our community pass you by. Too often, people see attorneys only as 
“the other guy’s lawyer.” That’s why we’re the butt of jokes. When we’re their lawyer, though, we’re champions. Which are you?

P.S. After you’ve done your part to show that “Lawyers Care,” e-mail the LBA Public Service/Pro Bono Director Kate 
Lindsay at klindsay@loubar.org and let her know what public service you performed and how much time you volunteered 
during that week. We’d like to keep track of our contribution to Mayor Fischer’s “Give a Day” week of service.
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Believing that it is important to our system of justice that judicial campaigns be conducted in a way that upholds the integrity of 
judicial office and the independence of the judiciary, the LBA formed the Committee on Judicial Integrity & Independence and 
charged it with developing guidelines for judicial candidates to follow in carrying out their campaigns. 

In turn, the committee has called upon all Jefferson County judicial candidates to take the ethical high ground throughout their 
campaigns. Among other things, the candidates are asked to pledge that they will not misrepresent their identities or qualifica-
tions, engage in partisan attacks on their opponents or make statements that a reasonable person would perceive as committing 
themselves to rule in a certain way on a case, controversy or issue likely to come before them in court.

The Committee on Judicial Integrity & Independence was formed in 2006—a year in which all the judges in Jefferson County 
were on the ballot and changes to the Kentucky Code of Judicial Conduct allowed judicial candidates to speak more freely about 
personal beliefs and opinions than ever before. 

As a result of the committee’s efforts, Jefferson County judicial campaigns have so far not become the scorched earth contests 
seen in some other jurisdictions. The committee’s goals remain the same as when it was formed:

• To protect the public interest in a fair, impartial, dignified and respected 
judiciary in Jefferson County;

• To encourage judicial candidates to conduct campaigns that protect and 
promote those values; and

• To educate the public, lawyers and the judiciary about the importance of 
judicial integrity and independence.

With local contested races for seats on the Kentucky Court of Appeals and in 
Jefferson Circuit, Family and District Courts on the ballot this year, the com-
mittee will again be active. It may consider matters pertaining to any Jefferson 
County judicial campaign of which it becomes aware on its own initiative or 
as a result of a written complaint or request for investigation from any source. 

Committee members are not candidates for judicial office nor do they actively 
campaign for, publicly endorse or contribute financially to any candidates for 
judicial office in Jefferson County. n 

LBA Committee Urges Judicial Candidates to Take the Ethical High Ground Current committee members are:
John T. Ballantine, Co-Chair
H. Philip Grossman, Co-Chair
Gretchen C. Avery
Frank P. Doheny Jr.
Daniel T. Goyette
Stacy K. Greive
Kathy P. Holder
Charles M. Pritchett Jr.
Charles E. Ricketts Jr.
Donald H. Vish
T. Morgan Ward Jr.
Aubrey Williams

COURT NEWS
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Underwritten by New York Life Insurance Company, 51 Madison Avenue, New York, NY 10010 on Policy Forms GMR and SIP.
Features, costs, Eligibility, Renewability, Limitations and Exclusions are detailed in the policy and in the brochure/application kit.    #1212
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THEREFORE, I PROMISE THAT:
1. I shall conduct my campaign in ac-

cordance with all applicable laws 
and Rules of the Supreme Court of 
Kentucky.

2. I shall not make false or reckless state-
ments concerning the qualifications or 
integrity of any judge or candidate for 
judicial office.

3. I shall not comment on pending cases.

4. I shall not intentionally or recklessly 
make a statement that a reasonable 
person would perceive as a commit-
ment to rule in a certain way on a case, 
controversy or issue likely to come be-
fore the court to which I seek election.

5. I shall not make false or misleading 
claims concerning my identity, qualifi-
cations, past or present positions held 
or other facts. I shall not misrepresent 
any endorsements, polls or evalua-
tions of my performance as a judge 
or judicial candidate. I acknowledge 
that, in some circumstances, the omis-
sion of relevant information can make 
an otherwise truthful statement either 
misleading or unfair.

6. I understand that Canon 5 of the 
Kentucky Code of Judicial Conduct 
(Supreme Court Rule 4.300) contains 
minimal standards relating to the con-
duct of judicial election campaigns. I 

shall not use, but will publicly disavow, 
any campaign materials, advertise-
ments or communications that: (a)
falsely impugn the dignity, integrity 
or independence of the judiciary; (b)
misrepresent the qualifications or 
character of myself or other judicial 
candidates; or (c) erode public trust 
and confidence in the dignity, integrity 
or independence of the judiciary even 
though they may be within the outer 
boundaries of what may legally be said, 
written or otherwise communicated.

7. I shall be personally responsible for the 
content of all statements and campaign 
materials in every form issued by me 
or by my campaign committee, includ-
ing but not limited to newspaper, radio 
or television advertising, websites or 
other electronic communications, press 
releases, brochures, fliers, sample bal-
lots, yard signs or other material.

8. I shall submit copies of this executed 
commitment to my campaign committee 
and to other persons who, or entities 
which, promote or publicize my candi-
dacy for judicial office.

I have read the foregoing Commitment and I 
agree to abide by the terms set forth herein. I 
have also requested those persons managing 
my campaign to familiarize themselves with 
this Commitment, to abide by it, and to assist 
in its implementation. n

I ACKNOWLEDGE THAT:
It is important to our system of justice that judicial election campaigns be conducted in a way 
that respects the dignity and integrity of judicial office, and the independence of the judiciary;

Candidates for judicial office should aspire to an appropriate standard of conduct in cam-
paigns that reflects their respect for the dignity, integrity and independence of the judiciary;

Supreme Court Rule 4.300,The Kentucky Code of Judicial Conduct, Canon 5, and the Com-
mentary thereto, provides guidance and minimum standards for the conduct of campaigns 
by persons seeking judicial office; and 

In a judicial campaign some interest groups or individuals may promote, publish or distribute 
advertising or communications or engage in other activities which tend to falsely impugn 
the dignity, integrity or independence of a judicial candidate; or misrepresent the character 
or qualifications of a judicial candidate; or erode public trust and confidence in the dignity, 
integrity or independence of the judiciary.

Committee on Judicial Integrity & Independence
Candidate Commitments Regarding Ethical Conduct in Judicial Campaigns
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Expungement Process Update
As of January 1, 2014, state law requires every petition for expungement in Kentucky to include 
a certificate of eligibility for expungement. Individuals who wish to have their criminal records 
(charges/cases) expunged must complete a certification process to determine if they are eligible.

The Kentucky State Police (KSP) now oversees this process in conjunction with the Administra-
tive Office of the Courts (AOC). Both agencies must run criminal record reports on the person 
petitioning for the expungement. KSP will certify the eligibility of the expungement request.

Expungement certification costs $40 and the process takes up to 60 days. It is important to note 
that a certification is not an expungement. Only a judge can expunge a charge/case. Persons who 
obtain an expungement certification may then file a petition for expungement with the Office of 
Circuit Court Clerk in the county where the original charge was filed.

The expungement certification is valid for 30 days, and the petition for expungement must be 
filed before the certification expires.

Individuals may apply for expungement certification online, in-person at the AOC in Frankfort, 
or via mail service. For more information, visit courts.ky.gov.

–From the Office of the Jefferson County Circuit Court Clerk, David L. Nicholson n

2014 Jefferson County Judicial Candidates
The following are candidates for the judicial offices indicated. Races involving more than two 
candidates will appear on the May 20 primary election ballot. 

Candidates whose names are in bold had signed the pledge at left as of press time.

Kentucky Court of Appeals
DISTRICT 4

Denise Guess Clayton*
Stan Whetzel

Jefferson Circuit Court
DIVISION 1

Stuart Pearlman
Barry Willett*

DIVISION 13
Sandy Berman
Ann Bailey Smith

Jefferson Family Court
DIVISION 1

Eric Crump
Angela Johnson
Lauren Adams Ogden
Bill Tingley

DIVISION 3
Deborah Deweese
Ellie Garcia Kerstetter

DIVISION 5
Robert M. Guarnieri
Tara Hagerty
Stuart A. Scherer

DIVISION 6
Bryan Daniel Gatewood
Stephanie L. Morgan-White
Paul J. Mullins
A. Christine Ward

DIVISION 7
Denise Brown
Dennis Burke
John Hamlet
Denise Malone Helline

DIVISION 8
Mark Hyatt Gaston Sr.
Danny Kang
Deana “Dee” McDonald

Jefferson District Court
DIVISION 1

Nichole Taylor Compton
Annette Karem*
Brendan Joseph McLeod

DIVISION 2
Josh P. Schneider
Derwin L. Webb
Amber B. Wolf

DIVISION 3
Matthew K. Eckert
Sandra L. McLaughlin*

DIVISION 5
Donald E. Armstrong Jr.*
Jennifer Leibson

DIVISION 8
David P. Bowles*
Josephine Layne Buckner

DIVISION 11
Gina Kay Calvert*
Susan Jones

DIVISION 12
Charles J. Adkins
James Michael Green
Eric Haner*

DIVISION 13
Anne Delahanty
Ann Schiavone Dyke

DIVISION 14
Andre L. Bergeron
Stephanie Pearce Burke*

DIVISION 16
Katie King*
Claudia Ann Smith

DIVISION 17
Dana Michelle Cohen
Erica Lee Williams*

*Denotes incumbent

Want to Participate in the 2014 Judicial Evaluation? Watch Your Mail!
Invitations to participate in the 2014 Judicial Evaluation will be mailed out later this month to 
all Kentucky Bar Association members residing and/or employed in Jefferson County. Being 
evaluated this year are judges of the Jefferson District Court along with judges of the U.S. 
District Court (including magistrates and bankruptcy judges) sitting in Louisville. In order to 
participate, you must return the postcard included with the invitation by the specified date. n
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UofL Highlights the Importance of Tax and Finance Law 
Interim Dean Susan H. Duncan

Irrespective of whether a law student wishes to pursue a ca-
reer as a tax attorney, there is no denying the value of a legal 
education that highlights the need for an understanding of tax 
and finance law. Not only are practicing attorneys expected 
to pay income tax like every other working individual, but tax 
considerations also overlap with most every practice area, and 
often represent the major issue in many transactions—whether 
it is the sale or lease of property, the dissolution of a marriage 
and the subsequent division of marital property, or even the 
structuring of damage recoveries for personal injury.

Therefore, non-tax lawyers and tax law mavens alike are relied 
upon to offer sage advice to clients arranging their financial 
affairs. For this reason, I would like to take this opportunity 
to explore the curriculum and some of the programs we have 
developed at the University of Louisville Brandeis School of 
Law to enhance our students’ comprehension of taxes, finances 
and the law.

Tax Courses and Faculty
The law school regularly teaches a strong curriculum in both 
areas of tax and finance law. Given the recent retirements of 
professors Norvie Lay and Barbara Lewis, who also previ-
ously served as dean of the law school, Professor Thomas 
Blackburn is now the longest-serving faculty member who 
specializes in teaching tax law.

While practicing law as a partner in a local law firm, Professor 
Blackburn—holding his J.D. from Vanderbilt University and 
his L.L.M. from Harvard University—lectured at the Brandeis 
School of Law from 1971 to 1976. After joining the faculty in 
1976, he became a full-tenured professor in 1979. Since that 
time, Professor Blackburn has taught a multitude of classes 
related to tax and finance law, including basic income taxation, 
corporate taxation, partnership taxation, accounting and 
finance for lawyers, and business planning. 

Currently, Professor Blackburn is focusing his research and 
writing efforts on how and why the self-employment (SE) tax 
affects S corporations and limited liability companies (LLCs) 
differently.

“In brief, pass-through income from an S corporation is not 
subject to the self-employment tax, but pass-through income 
from an LLC is subject to the SE tax,” he said. “My thesis is 
that there is no reason for that disparate tax impact. I believe 
an LLC can and should be structured to avoid the SE tax for 
those members who want to avoid the tax and not be avoided 
for those members who do not want to avoid the SE tax.”

Harold Edward Harter Professor of Law Manning Warren 
also teaches courses that implicate tax and finance law issues, 
including business organizations and securities regulation, 

among others, having extensively practiced 
corporate and securities law prior to enter-
ing academia. Professor Warren’s scholar-
ship is directed toward securities regulation, 
corporate law and European Union law. He 
has published numerous articles in the United 
States and Europe, has been frequently inter-
viewed by the Wall Street Journal, Business 
Week and other periodicals, and has testified 
before the U.S. Senate on the regulation of 
securities markets.

Similarly, Professor Lisa Nicholson’s teaching 
and research interests continue to concentrate 
on issues related to securities regulation and 
corporate law following seven years of com-
bined securities and commercial litigation ex-
perience at the U.S. Securities and Exchange 
Commission and with the New York law firm 
Kaye, Scholer, Fierman, Hayes & Handler. In 
addition to teaching business organizations, 
Professor Nicholson teaches mergers and 
acquisitions, among other classes. Her work 
has appeared in many journals, including the 
Georgetown Journal of Legal Ethics, Journal 
of Business and Technology Law, and the De-
Paul Business and Commercial Law Journal.

Wyatt, Tarrant & Combs Professor of Law 
Richard Nowka, who previously taught bank-
ruptcy law, is currently researching issues re-
lated to Article 9 of the Uniform Commercial 
Code and recently released the second edition 
of his book, Mastering Secured Transactions: 
UCC Article 9.

Federal Tax Externship Program
Every semester, including the summer se-
mester, three students from the law school 
gain a wealth of experience by enrolling in 
the federal tax externship program that is 
supervised by Professor Blackburn. 

Students work under the direction of at-
torneys in the office of the Internal Revenue 
Service (IRS) Regional Counsel, which is 
technically not a division of the IRS, but is a 
separate department within the Department 
of Treasury. Typically, most students com-
plete their externship in the Louisville office 
of Regional Counsel, but students may also 
occasionally serve as externs in other IRS 
offices that are more conveniently located 
for the student.

The Counsel represents the IRS in all litigation 
before the U.S. Tax Court and the Counsel’s 
office provides legal advice to IRS personnel 
at all levels—from auditors to the commis-
sioner of the IRS. Therefore, students are 
expected to assist with the regular operations 
of the Counsel’s office. 

“Students research and write legal memos,” 
Professor Blackburn said. “They participate 
in meetings with taxpayers, taxpayer counsel 
and with their clients, IRS personnel.”

Additionally, externs get the opportunity to 
attend Tax Court trials and can represent the 
IRS in meetings with pro se taxpayers. Ac-
cording to the rules of the Tax Court, students 

may represent the IRS in trials involving pro 
se taxpayers without first obtaining a limited 
license to practice.

National Tax Moot Court Competition
This year’s National Tax Moot Court compe-
tition, sponsored by the Tax Section of the 
Florida Bar, was held in Clearwater Beach, 
Florida, from February 6–8, 2014. Third-
year law student Emily Harris and second-
year law student Owen Lee Wilson represent 
this year’s team, which is one of nearly 20 law 
schools from across the country competing. 

The team—coached by Professor Blackburn, 
UofL Law alumni Mark Hahn (last year’s 
coach), and former law student Laurie Beth 
McTighe (class of 2013 valedictorian and 
member of last year’s team)—will be judged 
in both brief writing and oral argument com-
petitions. 

“This competition emphasizes multiple skills 
needed of a well-rounded practicing attorney,” 
Harris said. “Both the oral advocacy and 
brief writing elements offer a unique and 
rewarding challenge in their own right.”

Despite the rigors of the competition, the 
coaches have heralded their team’s perfor-
mance thus far: “Ms. Harris and Ms. Wilson 
have aggressively attacked both the brief writ-
ing and their preparation for oral arguments,” 
Professor Blackburn, speaking on behalf of 
the other coaches, said. “They have devoted 
a lot of time to this competition, and it shows. 
I could not be more proud of our team’s effort 
or of the results they are producing.” [Edi-
tor’s note: To make the printing deadline, this 
article was written prior to the competition.]

IRS Volunteer Income Tax Assistance 
Program
Because of the law school’s strong com-
mitment to public service, each of our law 
students is required to perform a minimum of 
30 hours of law-related public service work. 
One of the ways students can satisfy their 
public service requirements is through serving 
middle and lower-income families throughout 
the region through the Volunteer Income Tax 
Assistance (VITA) Program, which provides 
free tax advice and tax return preparation 
services for individuals and families that earn 
$52,000 or less.

An information session for this program was 
conducted November 19, 2013, and once par-
ticipating students have completed the training 
program they can participate in tax clinics at 
various locations around the city, most of 
which should occur during the forthcoming 
tax season.

Susan H. Duncan, interim 
dean of the University of 
Louisville School of Law, 
serves on the boards of both 
the Louisville Bar Associa-
tion and the Louisville Bar 
Foundation. n

Irrespective of 
whether a law 
student wishes 
to pursue a career 
as a tax attorney, 
there is no deny-
ing the value of 
a legal education 
that highlights 
the need for an 
understanding of 
tax and finance 
law.
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When it’s a question of  persuasion...
Gary Weiss has a passion to come 

to the right result.
Listed in Best Lawyers
in America; 
     Personal Injury 
     Legal Malpractice
And now one of  only eight 
Kentucky lawyers named 
for mediation/arbitration

One of  few mediators 
who maintains an 
active practice
so he knows the 
present value of  cases

Principal Address Louisville

Tele: (502) 493-1394

Mediation

Historically High Estate Tax Exemption Shifts Attention Toward Income Taxes
Nicholas A. Volk

Over the past year, much has been written about the American 
Taxpayer Relief Act of 2012 (ATRA)—passed by Congress 
in the early hours of January 1, 2013—and its effects on the 
estate tax regime. ATRA increased the estate tax rate from 35 
percent to 40 percent, and also set the applicable exclusion 
amount at $5,000,000. The exclusion is indexed for inflation. 
The Internal Revenue Service (IRS) announced in Revenue 
Procedure 2013-35 that the applicable exclusion amount for 
2014 would be $5,340,000 per individual or $10,680,000 for 
a married couple. 

In addition to ATRA’s large exclusion amount, estate plan-
ners received a new tool in the form of portability in 2010. 
Portability allows the surviving spouse to claim the unused 
applicable exclusion amount of the deceased spouse (the “De-
ceased Spouse Unused Exclusion,” or “DSUE”). Portability, 
however, does not apply to the Generation Skipping Transfer 
Tax exemption. The executor of the deceased spouse’s estate 
must elect portability by filing a Form 706. Given the large 
applicable exclusion amount, few estates will be subject to the 
estate tax. The most recent statistical data released by the IRS 
showed that just under 3,800 taxable estate tax returns were 
filed in 2012 (for 2012 the applicable exclusion amount was 
$5,120,000 per person). 

Estate planners today, however, are giving greater attention to 
the income tax consequences of existing estate plans given the 
higher income tax rates and the historically high applicable 
exclusion amount. For many clients not subject to the estate 
tax, the step-up in basis provided by the Internal Revenue 
Code will likely be of greater value than in years past. Even 
as estate planners devote more attention to income taxes, 
there remain other non-tax reasons that may override income 
tax concerns.

Diminishing Impact of Estate Taxes, Renewed Focus 
on Income Taxes
While much of our focus has been dedicated to the estate 
tax, and how to avoid or reduce it, fewer estates will become 
taxable estates as a result of ATRA’s large applicable exclu-
sion amount. A staple of modern estate planning has been 
the bypass trust commonly used to prevent the wasting of 
the first-to-die spouse’s applicable exclusion amount. By 
funding the credit shelter trust with assets valued up to the 
applicable exclusion amount, the surviving spouse may 
save his or her own exemption to shield the assets remain-
ing in that estate.

One negative consequence of excluding the assets from the 
surviving spouse’s estate is the lack of a step-up in basis of the 
assets held in the credit shelter trust which is provided by Sec-
tion 1014 of the Internal Revenue Code. Without portability, a 
couple with an estate valued at over $5,340,000, but less than 
$10,680,000 would need to utilize a bypass in order to avoid 
paying estate taxes upon the death of the second spouse. Por-

tability may help solve this problem, assuming the executor 
takes the necessary steps to elect portability. 

Prior to the Bush-era-tax-cuts—when the applicable exclu-
sion amount was low and the estate tax rate was high—the 
sting of the estate tax was worse than the capital gains tax 
on appreciated capital assets. Because ATRA imposes a 20 
percent tax on capital gains and the Affordable Care Act 
imposes a 3.8 percent tax on net investment income above 
certain thresholds, the step-up in basis becomes much more 
valuable provided the estate is not subject to the estate tax. 
For trusts, ATRA and ACA currently impose the combined 
23.8 percent tax on the excess of the capital gains exceed-
ing adjusted gross income of $11,950, which is also indexed 
for inflation. 

Through the use of joint trusts and general powers of ap-
pointment, estate planners are considering various ways 
upon which all of the assets of the marital unit will receive a 
step-up in basis after the death of the first spouse—a benefit 
which is particularly useful in non-community property 
states. And while not trying to get greedy, what about a 
second step-up in basis upon the surviving spouse’s death? 
The simplest method of obtaining a step-up in basis upon 
the death of the surviving spouse requires no trust at all by 
simply making an outright bequest to the surviving spouse. 
Upon the surviving spouse’s death, all of the assets would 
receive a step-up in basis. 

There are risks to an outright bequest, and that risk increases 
proportionally with respect to how dysfunctional the family. 
So long as the surviving spouse has control over the disposi-
tion of the deceased spouse’s assets, there remains the possibil-
ity that the ultimate disposition will not be in accordance with 
the deceased spouse’s intent. However, it is worth considering 
the tax savings of reducing the accumulated gains that may 
occur between the death of the first spouse and the death of 
the surviving spouse. Outright dispositions are not the only 
method that results in estate inclusion, but every method does 
result in significant control by the surviving spouse over the 
assets of the deceased spouse.

Non-Tax Reasons May Trump Income Tax Savings
For those clients that are more concerned with the misuse 
of their assets after their death, income tax savings will be 
secondary. While tax considerations have often been the 
driving force for estate planning, there have long been other 
factors leading clients to place assets in trust regardless of the 
negative tax consequences. Grantors may be concerned with 
both their future creditors and the creditors of their surviv-
ing spouse or children. No one is exempt from an untimely 
death, and few individuals would be comfortable leaving a 
substantial estate to a minor child. Clients also have concerns 
that their estate may be diverted from their natural heirs in 
the event of a remarriage by the surviving spouse. While 

there may now be an incentive to review alternatives to tradi-
tional bypass trusts given the large estate exemption, we must 
still be cognizant of the non-tax justifications for traditional 
estate planning tools.

Asset protection, especially for individuals in high risk 
professions, may trump income tax savings for heirs. As 
states compete for trust business, legislatures are providing 
greater protections against potential creditors. Domestic 
asset protection trusts are becoming increasingly common. 
States such as Alaska, Nevada, South Dakota and Ohio have 
enacted statutes that provide significant protections against 
potential creditors. Domestic asset protection trusts enable 
the grantor to shield assets from future creditors by transfer-
ring the assets into an irrevocable trust with a third party, 
independent trustee. The grantor may be a beneficiary, but 
the trustee has full discretion regarding distributions. Both 
the drafting attorney and the grantor must be careful to avoid 
fraudulent transfer statutes which generally protect known 
or likely creditors. Asset protection trusts have the added 
benefit of removing the assets from the grantor’s estate, but 
also the previously discussed disadvantage of no step-up in 
basis at the grantor’s death. 

Another concern that may trump any tax savings is remar-
riage of the surviving spouse, and the use of the deceased 
spouse’s assets by unwanted individuals. Many clients prefer 
certainty in how their assets will be distributed and who may 
enjoy their benefit. By leaving assets outright to the surviving 
spouse, or granting the surviving spouse the right to appoint 
the assets held in trust, the first-to-die spouse is at the mercy 
of the surviving spouse as to who may ultimately receive the 
benefit of the deceased spouse’s assets.

While ATRA provided a “permanent” extension of the 
inflation-indexed $5,000,000 applicable exclusion amount 
and simplified some aspects of estate planning, estate planning 
attorneys and clients still have numerous factors to consider be-
fore deciding on the proper course of action. While alternatives 
to the traditional bypass trust can provide significant income 
tax savings, non-tax reasons may still exist that support the use 
of such trusts even if the primary goal is no longer the reduc-
tion or elimination of the estate tax. As always, the individual 
goals and objectives of the client will drive the estate planning 
process; however, as a result of the large applicable exclusion 
amount and higher taxes on capital gains, exploring the income 
tax consequences of any proposed plan 
has taken on greater importance.

Nicholas A. Volk is a trust officer at Fifth 
Third Bank. He is also chair of the LBA 
Probate & Estate Section and a member of 
the LBA Taxation Section. n
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LEGAL AID SOCIETY

David and Goliath: One Client’s Story 
of Overcoming a Debt to the IRS
John Young

After “David’s” wife died, he gave up hope. 
His wife, “Cathy” had lost a long struggle 
with cancer, and he was left alone to raise 
their teenage son. The misery was too much 
for David. He lost his job, and because he 
could no longer make his mortgage payment, 
he lost the family home to foreclosure. David 
believed he failed his son and his wife.

After the foreclo -
sure, the bank sent 
a 1099-C to David’s 
old address, which 
David never received. 
A 1099-C is a state-
ment reporting income 
to the IRS due to a 
canceled debt. When David lost his home 
to foreclosure, the bank sold it at a loss. The 
deficiency he owed on the mortgage contract 
was canceled by the bank. Internal Revenue 
Code Section 61(a)(12) defines a canceled 
debt as income.

Years later, David began to put his life back 
together. He and his son found a place of their 
own to live. David found a new job and even 
started to date again.

However, the darkness of his past still loomed 
in his present. Since his canceled mortgage debt 
was reported as income, the IRS determined 
David owed $16,000 in taxes. His tax refunds 
had been intercepted for two straight years, so 
he called the IRS to discuss his options.

The IRS referred David to the Low Income 
Taxpayer Clinic at the Legal Aid Society. 
Legal Aid receives a grant from the IRS to 
represent individuals and small businesses 
that have controversies with the IRS. The 
grant is in line with the statutory mission of 
the IRS, which is not only to collect revenue, 
but to help taxpayers comply with the law.

After examining David’s case and speaking 
with him, I realized the debt cancellation 
should not have been treated as income. Da-
vid’s debt outweighed his assets immediately 
before the debt was canceled by his bank. 

IRS§108(d)(3) directs a canceled debt to not 
count as income when the taxpayer is insol-
vent immediately before the debt is canceled. 

I put together evidence of his financial condi-
tion before the debt was canceled by the bank 
and submitted an amended return for that tax 
year. The IRS agreed with our position and 
processed the amended return, which elimi-

nated any tax debt. In 
addition, the $1,623 
in tax refunds inter-
cepted in the past two 
years was returned to 
David. He finally felt 
like he was putting his 
past behind him.

The Low Income Taxpayer Clinic at the Legal 
Aid Society can help individuals and small 
businesses in a variety of disputes with the 
IRS. Last year the clinic helped 137 people 
with income tax issues, and like David, they 
oftentimes feel overwhelmed and unable to 
understand how the IRS has calculated a 
tax debt. For these individuals, help from 
the clinic has been instrumental in negoti-
ating a resolution that allows them to pay 
taxes properly owed, but to eliminate those 
wrongfully assessed. The clinic represents 
individuals with issues such as collection 
alternatives, innocent spouse petitions and 
audit reconsiderations. We accept clients who 
have income up to 250 percent of the federal 
poverty guidelines and who live in Jefferson 
County and the western region of Kentucky.

If you have a client who has a tax controversy, 
feel free to refer that person to the Low Income 
Taxpayer Clinic at the Legal Aid Society.

John Young is the senior 
attorney in the Consumer 
Unit at the Legal Aid So-
ciety. To learn more about 
the Legal Aid Society’s 
Low Income Taxpayer 
Clinic, contact Young at 
jyoung@laslou.org or (502) 
614-3136. n

Mediation, Conciliation
and Negotiation

· Sale, use, production and regulation 
    of bituminous coal
· Corporate governance
· Non-profit organizations
· Elections
· Ethics
· Philanthropy
· Complex civil litigation

Donald Vish, Middleton Reutlinger
On Kentucky’s Administrative 
Office of the Court’s Roster of Mediators
Available statewide

502.625.2816 · dvish@middletonlaw.com
Louisville, Kentucky

The Low Income Taxpayer Clinic 
at the Legal Aid Society can help 
individuals and small businesses 
in a variety of disputes with the IRS.
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MEETING SCHEDULES

Women Lawyers Association
Please join the Women Lawyers Association for lunch on Thursday, March 13, at the Bristol 
Bar & Grille Downtown, 614 West Main Street. This month’s speaker will be Michael E. Berry, 
president & CEO of the Kentucky Derby Festival. The Kentucky Derby Festival is the region’s 
largest annual production. The Festival is a private, non-profit organization created by volun-
teers. It now has a professional paid staff, but the Festival still is overseen by a volunteer board 
and depends on many volunteers. Berry will discuss the Derby Festival and what it takes to 
bring the event to life year after year.

The buffet style luncheon begins at 11:45 a.m. and costs $17. Guests are always welcome. To 
make a reservation, please e-mail womenlawyersassociation@gmail.com or call Lindsay 
Cordes at (502) 657-7144 and leave a message with your name and telephone number by noon 
on Monday, March 10. n

Paralegals
The The Louisville Association of Paralegals’ next education seminar will be held at noon on 
Thursday, March 27, at the Louisville Bar Center, 600 W. Main St., Ste. 110. Guest speaker, 
Assistant U.S. Attorney J. Scott Davis, will discuss sports law. For more information about 
this and other upcoming events, visit our website at www.loupara.org. 

Upcoming Certified Kentucky Paralegal (CKP) review and examination will be offered on 
May 17 at Beckfield College in Florence, Ky. For more information visit KPA’s website at 
www.kypa.org. n

Section Meetings
All meetings are held at noon at the Louisville Bar Center, 600 W. Main Street.

Wednesday, March 5: In-House Counsel 
Wednesday, March 12:  Environmental Law 
Thursday, March 13:  Health Law
Thursday, March 20:  Human Rights 
Wednesday, March 26:  Young Lawyers 
Thursday, March 27:  Litigation 
Friday, March 28:  Public Interest 

Meetings are tentative until confirmed on the LBA website, www.loubar.org. Guests are welcome 
to attend a meeting before joining the section. For reservations or to join a section, call (502) 
583-5314 or visit www.loubar.org. n

Legal Secretaries of Louisville
The next regularly scheduled meeting of the Legal Secretaries of Louisville will be held at 
11:30 a.m. on Tuesday, March 18 at the Bristol Bar & Grille located at 614 W. Main Street. The 
guest speaker will be Brian Taylor, Innovative Investigations. The cost of the luncheon is $19 
per person. For more information about the organization or to RSVP for the meeting (by noon 
on Thursday, March 6), please contact Elizabeth Harbolt, president, at (502) 568-5446. n
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A multi-office law firm is seeking 
ATTORNEYS for its Louisville and 
Lexington office. Must have experi-
ence in civil trial and/or insurance 
defense litigation. Portable book of 
business is a plus.

Quintairos, Prieto, Wood & Boyer, P.A.
Attorneys at Law

E-mail resume to resume@qpwblaw.com

NAKED 
Douglas Haynes 

LAW POEM

Naked on your back
on the table
being shaved by nurses
in masks of serious Halloween terror
as the sedative numbs
all reason and modesty
and you
praying
with McCartney’s song of Yesterday
wanting what was before
right now.

Right now
when clients,
billable hours,
reputation 
and office stress
too easily fall away
leaving you with joys
vivid, sincere and loveable enough
knowing you could have done it all better
but also far, far worse.

Douglas Haynes is a family 
law attorney and mediator 
with Fernandez & Haynes in 
Louisville. n

S.M.A.R.T. on Crime
Judge A.C. McKay Chauvin

The world is not easily divided into “good guys” and “bad guys.” Having spent the first 15 years of my life as a lawyer prosecuting criminal 
cases, I am quite certain that there are some people who are just too dangerous to live amongst us. Some people. In all that time, I found that 
very few of the people who found themselves on the wrong side of the “v” (i.e. Commonwealth v. Them) were genuinely “bad guys.” They 
were undereducated. They were underemployed. They were under the influence when they did whatever they did that got them handcuffed. 
It follows that, while we should continue locking up the people who should be in prison, we should also be helping those who should not be 
in prison become educated, employed and sober.

Probation is the traditional means to that end. Under the traditional “tough on crime” probation model, probationers get to stay out of 
prison so long as they follow the rules. Probationers, it turns out, are not particularly good rule followers. That’s pretty much how they got 
to be probationers. It’s like saying to someone, “You know how you’ve been your whole life? Starting tomorrow, don’t be that way anymore 
or you’ll have to go to prison.” We are disappointed, but should not be surprised, when that doesn’t happen on command or on schedule. It 
is little wonder that Kentucky has the highest per capita prison population in the country.

It wasn’t until 2008 that we started getting… smarter. S.M.A.R.T. probation (Supervision, Motivation, Accountability, Responsibility and 
Treatment) is rooted in unassailable behavioral modification principles. The program works by making sure that the probationer has a clear 
understanding of what is expected of him or her and what he or she can expect in return. Poor choices are dealt with swiftly, surely and in 
proportion to the seriousness of the misconduct. Good choices are recognized and rewarded. A probationer summed up the essence of the 
program following a recent probation orientation group meeting (aka the “Kumbayah”) when he said: “I’ve been in trouble and in and out of 
court my whole life and I’ve never had anyone, especially a judge, talk to me and explain it this way. I can’t guarantee you that I’ll make it on 
probation, but I am going to try and if I don’t make it, I know that it will be my fault.” 

In 2012 the Kentucky legislature passed HB 463, which included authorization for S.M.A.R.T. probation pilot projects in the following judicial 
districts: 17th (Campbell County), 28th (Lincoln, Pulaski and Rockcastle counties), 30th (Jefferson County), 49th (Allen and Simpson coun-
ties), and 53rd (Shelby, Spencer and Anderson counties). While the mechanics vary somewhat from jurisdiction to jurisdiction, the results do 
not. Our first annual report was recently completed analyzing the data we collect in order to quantify our results. The report shows… please 
pause here for dramatic effect… S.M.A.R.T. probationers were over three times less likely to commit a new offense than other probationers. 
That translates directly into a decreased criminal population in our prisons and correspondingly increased productive citizen population 
in our communities—communities that will enjoy the benefits made possible by freeing up money we no longer have to 
spend incarcerating people we didn’t build prisons for in the first place.

For more information on S.M.A.R.T. probation, please contact Judge Chauvin at mckaychauvin@kycourts.net or 
Connie Neal at connieneal@kycourts.net.

Chief Judge A.C. McKay Chauvin presides in Division 8 of Jefferson Circuit Court. n

Beyond Guidance. Results.®

Mergers and Acquisitions
Capital Raising | Business Valuation 

Business Valuations  
should be grounded in reality.

Current market data and sentiment are key factors in understanding the value 
of privately held businesses. As investment banking and business valuation 
professionals, we obtain market data from many sources, including our own 
list of successful transactions. Since we are continually “in the market” for 
privately held businesses, representing business buyers and sellers, we always 
have a current market view and “top of mind” awareness of what the market is 
saying. This takes our business valuations from “hypothetical” to “real world” - a 
better place for our clients to be.  

James A. Gravitt
CPA, CBA, ABV, CFE

Vice President
Business Valuations

500 W. Jefferson Street | Louisville 
502.588.8480 | 800.444.1854

www.hlinvestmentbanking.com
jgravitt@hilliard.com
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CONTINUING LEGAL EDUCATION

Attention CLE Attendees: All CLE prices reflect pre-registration costs. Please add $10 
processing fee to cost if registering the day of the event. We cannot guarantee lunch 
when you register on the day of the event. 

Cancellation Policy: All cancellations must be received by the LBA 24 hours in advance 
to receive a credit or refund. Cancellations received the day of the event will require 
payment for the seminar.

LBA Criminal Law Brown Bag

Recusing and Reporting Judges: The Legal, Ethical 
and Practical Dimensions

Wednesday, March 5

Determining whether a particular judge is disqualified to preside over a spe-
cific case is a lawyer’s responsibility that cannot be disregarded. What are the 
statutory, ethical and constitutional grounds for disqualifying a judge? How 
should an attorney investigate whether a particular judge may be disqualified 
in counsel’s case? What are the various mechanisms for moving to disqualify 
a judge? What are the ethical obligations of an attorney faced with a judicial 
disqualification issue? What type of judicial conduct should be reported to 
the Kentucky Judicial Conduct Commission? Who should report a judge’s 
misconduct? When should a judge’s conduct be reported to the Commission? 
What ethical obligation does a lawyer have to report a judge’s conduct to the 
Commission? What are the psychological barriers to recusing or reporting 
a judge? All of these questions and more will be answered in this program.

Speakers include: J. Vincent Aprile II, Lynch Cox Gilman & Goodman; Hon. 
David P. Bowles, Jefferson County District Court and a representative from 
KY Judicial Conduct Commission, TBA

Time: 10:45 a.m. — Registration;     11 a.m. – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $70 LBA Members / $140 Non-Members / $15 Paralegal Members
 Add $7 for lunch
Credits: 2.0 CLE Ethics Hours — Pending

LBA Human Rights Section  
Half-Day

Civil Rights and Federal Court 50 Years Later

Friday, March 7

Join the newest LBA section for its first CLE of the year. Topics will include: 
pending litigation regarding equal protection and same-sex marriage ban, 
how to file violations in federal court, why anti-discrimination laws are still 
necessary, and the dialogue between international courts and the Supreme 
Court concerning the right to consular notification upon arrest.

Speakers include: Shannon R. Fauver, Fauver Law Office; Carolyn Miller-
Cooper, Louisville Metro Human Relations Commission; Enid F. Trucios-
Haynes, University of Louisville Brandeis School of Law

Time: 9:45 a.m. — Registration;     10 a.m. – 1 p.m. — Program 
Place: LBA, 600 W. Main Street 
Price: $105 LBA Members / $210 Non-Members / $15 Paralegal Members
Credits: 3.0 CLE Hours — Pending

LBA in Partnership with JCUP

Establishing Evidentiary Foundations with A/V 
Presentation Equipment at Judicial Center

Thursday, March 13*

The focus of the program will be on the method for establishing evidentiary 
foundations when using computers, projectors & projection screens, document 
cameras and tele-strators for the presentation of evidence, and how to make 
your record for appeal when using the newly installed digital technology in 
Jefferson Circuit, Division 1.

CLE will be held at the Judicial Center, 700 West Jefferson Street

Speaker: Patrick W. Michael, Dinsmore & Shohl

Time: 11:45 a.m. — Registration;     Noon – 1:15 p.m. — Program & Lunch
Place: Jefferson Circuit Court, Division Eight, Courtroom 803
Price: $100 LBA Members / $150 Non-Members / $15 Paralegal Members
 Add $7 for lunch
Credits: 1.0 CLE Hour — Approved

*This CLE program is repeated the second Thursday of each month.

LBA Solo/Small Practice  
Brown Bag

Cash or Card? Accepting Electronic Payments in 
Your Practice

Thursday, March 13 

In today’s marketplace, clientele of various professional services are obvi-
ously familiar with the convenience and other consumer benefits of paying 
by credit/debit cards or other online method of payment (such as PayPal). 
But is it right for your practice?

This seminar will provide an overview of legal and practical considerations 
in determining how to best utilize electronic payments for legal services. Are 
you securely and correctly accepting credit card payments and trust deposits?

Speakers include: Stephanie Clements, Streamline Payments and Justin 
R. Key, Key Law Group

Time: 10:45 a.m. — Registration;     11 a.m. – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $70 LBA Members / $140 Non-Members / $15 Paralegal Members
 Add $7 for lunch 
Credits: 2.0 CLE Hours — Pending

LBA Taxation Law Brown Bag

The Practical Implications of Same-Sex Marriage 
on Federal and State Income Taxes

Friday, March 14

The impact and implications of U.S. v. Windsor and same-sex married filing 
jointly at the federal versus the state level, i.e., what are the practical implica-
tions of allowing married filing jointly and how do you handle those states 
that are still not recognizing MFJ status (including KY).

Breakfast is included with advanced registration, provided by the Bellarmine 
Masters of Tax Program.

Speakers include: Elizabeth Breathitt, Rueff & Associates and Alisha M. 
Harper, Bellarmine University

Time: 8:45 a.m. — Registration;     9 – 10 a.m. — Program & Continental Breakfast
Place: LBA, 600 W. Main Street 
Price: $35 LBA Members / $70 Non-Members / $15 Paralegal Members 
Credits: 1.0 CLE Hour — Pending

LBA Brown Bag

The Federal Rule Changes & How They Could Affect 
Your Practice

Friday, March 14

In August 2013, the rules committee of the Judicial Conference of the United 
States published its long-awaited proposed changes to the Federal Rules of 
Civil Procedure. The advisory committee on civil rules—which included 
private lawyers as well as federal judges, law professors and a Justice Depart-
ment representative—suggested amendments to 10 rules, all with the goal of 
speeding up the pretrial litigation process. The speakers will cover the rule 
changes with an eye towards how these changes could affect your practice.

Lunch will be provided, with advanced registration, courtesy of One Source 
Discovery. Please call (502) 583-5314 to order a vegetarian lunch.

Speakers include: Dr. Andy Cobb, One Source Discovery and Brian F. 
Haara, Tachau Meek

Time: 11:45 a.m. — Registration;     Noon – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $35 LBA Members / $70 Non-Members/ $15 Paralegal Member 
Credits: 1.0 CLE Hour — Pending
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LBA Intellectual Property 
Brown Bag

When Intellectual Property and 
Employment Issues Collide: What 
Businesses Need to Know

Tuesday, April 1 

Who owns intellectual property created by an employee of 
a startup? What rights does the employer have to use that 
employee-created intellectual property? How can an employer 
protect its intellectual property in the wake of inevitable em-
ployee turnover? This CLE will examine the interplay between 
intellectual property and issues relating to employment, hope-
fully answering some of these questions along the way.

Speakers include: Middleton Reutlinger attorneys: Eric L. 
Johnson and Brantley C. Shumaker

Time: 10:45 a.m. — Registration
 11 a.m. – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $70 LBA Members / $140 Non-Members / $15 Paralegal Members
 Add $7 for lunch
Credits: 2.0 CLE Hours — Pending

LBA in Partnership with 
JCUP

Establishing Evidentiary Foundations 
with A/V Presentation Equipment at 
Judicial Center

Thursday, April 10*

The focus of the program will be on the method for establishing 
evidentiary foundations when using computers, projectors & 
projection screens, document cameras and tele-strators for 
the presentation of evidence, and how to make your record 
for appeal when using the newly installed digital technology 
in Jefferson Circuit, Division 1.

CLE will be held at the Judicial Center, 700 W. Jefferson Street

Speaker: Patrick W. Michael, Dinsmore & Shohl

Time: 11:45 a.m. — Registration
 Noon – 1:15 p.m. — Program & Lunch
Place: Jefferson Circuit Court, Division One, Courtroom 601
Price: $100 LBA Members / $150 Non-Members / $15 Paralegal Members
 Add $7 for lunch
Credits: 1.0 CLE Hour — Approved

*This CLE program is repeated the second Thursday of 
each month. 

LBA Brown Bag

Incorporating Technology in Your Legal 
Research

Friday, April 11

Professor Will Hilyerd, Legal Reference Librarian at the 
University of Louisville Brandeis School of Law will discuss 
ways to incorporate technology into your legal research. 
Areas covered will include state statutes and regulations, how 
to obtain online cases and much more.

Speaker: Professor Will Hilyerd, University of Louisville 
Brandeis School of Law

Time: 11:45 a.m. — Registration
 Noon – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $35 LBA Members / $70 Non-Members / $15 Paralegal Members
 Add $7 for lunch
Credits: 1.0 CLE Hour — Pending

LBA and KY AAML 17th  
Annual Family Law Seminar

“Breaking Bad”
Dealing with Complex Custody and Financial 
Divorce Litigation

Thursday, April 24 and Friday, April 25

Celebrate 17 years of the Family Law Seminar! Again this 
year—the seminar is expanded giving attorneys the opportu-
nity to receive all 12.0 (including 2.0 ethics) hours of required 
KY credit (pending).

See ad on next page for seminar details, agenda, speakers, 
price, etc. or visit the LBA website at www.loubar.org. 

Don't miss our Early-Bird discount (register prior to March 27)!
Details on next page.

LBA Brown Bag

Cyber Security: The New Frontier Intru-
sion Detection and Monitoring Technology

Wednesday, April 30

The World Wide Web is the modern day Wild West. Laws are 
difficult to enforce and crimes go largely unpunished. Instead of 
gangs of outlaws we have groups of hackers. These groups are 
looking for financial records, intellectual property and highly 
confidential information. Their attacks are becoming more 
sophisticated, more frequent and more difficult to prevent. 
As these attacks strengthen, businesses are becoming more 
dependent on the information and technology at risk.

Fortunately, for small businesses and large corporations alike, 
there are ways to mitigate the risks of a breach of the data that 
is so critical for day-to-day operations and decision making. 
The evolution of cyber threats and malicious programs has 
spurred the development of Cyber Security.

Topics Include:
• What’s in the news—current headlines, statistics, and the 

landscape of hacking in the U.S. and Worldwide
• Why you SHOULD be concerned, and why you MUST be 

concerned—a review of compliance and regulatory issues
• A review of tools, traditional hardware and software con-

figurations, and the security tools of the future

Full agenda available online at www.loubar.org. 

Speakers include: Jonathan Adams and Julie L. Seitz, 
SALIX

Time: 8:45 a.m. — Registration
 9 a.m. – 12:15 p.m. — Program 
Place: LBA, 600 W. Main Street 
Price: $105 LBA Members / $140 Non-Members / $15 Paralegal Members
Credits: 3.0 CLE Hours — Pending

LBA Annual Spring Ethics 
Brown Bag

2014 Recent Developments in Professional 
Responsibility 

Wednesday, May 7

Professor Giesel will discuss recent developments in profes-
sional responsibility, focusing on recent ABA and KBA formal 
opinions, recent rules changes and recent case law touching 
upon lawyer ethics. In addition, Professor Giesel will round 
out the two-hour ethics presentation with a discussion of issues 
such as conflicts of interest and doing business with a client.

Lunch is included with advanced registration. Please indicate 
if a vegetarian lunch is requested.

Speaker: Professor Grace M. Giesel, University of Louis-
ville Brandeis School of Law 

Time: 10:45 a.m. — Registration
 11 a.m. – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $80 LBA Members / $160 Non-Members / $15 Paralegal Members 
Credits: 2.0 CLE Ethics Hours — Pending

LBA Family Law Brown Bag

Negotiating Office Space Leases and 
Equipment

Wednesday, March 26

This seminar will discuss selecting office space, size require-
ments, cost and location. Speakers will also discuss how to 
negotiate a commercial lease, common provisions in com-
mercial leases, what provisions you definitely want and what 
provisions to look out for. In the second hour we will take up 
the topic of office equipment, what do you need, what can you 
live without, what to lease and what to buy.

Speakers include: Benjamin W. Carter, Ben Carter Law; 
Timothy M. Mulloy, Mulloy Properties; Annie O’Connell, 
O’Connell Law Office

Time: 10:45 a.m. — Registration
 11 a.m. – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $70 LBA Members / $140 Non-Members / $15 Paralegal Members
Credits: 2.0 CLE Hours — Pending

LBA Labor & Employment 
Law Brown Bag

Domestic Violence in the Workplace

Tuesday, March 18

This seminar will help participants understand issues for em-
ployees under the EEOC Guidance and the ADA. 

Speakers include: Toni Ahl, U.S. Equal Employment Op-
portunity Commission; Laurie Goetz Kemp, Kightlinger 
& Gray; Marta Miranda, Center for Women and Families 

Time: 10:45 a.m. — Registration
 11 a.m. – 1 p.m. — Program & Lunch
Place: LBA, 600 W. Main Street 
Price: $70 LBA Members / $140 Non-Members / $15 Paralegal Members
Credits: 2.0 CLE Hours — Pending

CLE, continued

Attention CLE Attendees: All CLE prices reflect pre-registration 
costs. Please add $10 processing fee to cost if registering the day of 
the event. We cannot guarantee lunch when you register on the day 
of the event. 

Cancellation Policy*: All cancellations must be received by the LBA 
24 hours in advance to receive a credit or refund. Cancellations 
received the day of the event will require payment for the seminar.
*The “LBA and KY AAML Family Law Seminar” has a different 
cancellation policy. Please see next page for details.
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Louisville Convention and Visitors Bureau is accepting proposals for 
intellectual property legal services to support its trademark portfolio. 
Please visit www.LCVB.Info/rfp for further information. 

Louisville
It’s possible here.

BE AN ASSET
TO YOUR CITY.

Enforcement of Pre-Bankruptcy Waivers is Not Guaranteed
Tyler R. Yeager

Settlement proposals with borrowers in de-
fault or litigants who may be candidates for 
a bankruptcy filing often include provisions 
delineating the parties’ rights in the event that 
bankruptcy relief is subsequently sought. 
Though creditors bargain for bankruptcy-
specific waivers and releases in pre-bank-
ruptcy settlements to limit the desirability of 
bankruptcy relief in the name of finality and 
maximum recovery, enforcement of such 
provisions may be subject to scrutiny from a 
bankruptcy judge mindful of the Bankruptcy 
Code’s policies of a fresh start for debtors 
and equality of distribution among creditors.

This article will provide an overview of 
the post-bankruptcy enforcement of pre-
bankruptcy waivers and releases in three of 
the most common contexts: (1) waiver of the 
automatic stay provisions; (2) waiver of a 
debtor’s discharge; and (3) release of a debtor’s 
claims against a settling party.

Limited Enforcement of Stay Waivers
The breathing spell afforded to debtors by vir-
tue of the automatic stay is without question 
one of the most vital benefits conferred upon 
the filing of a bankruptcy case. It should come 
as no surprise, then, that bankruptcy courts 
are particularly protective of the integrity 
of the automatic stay against inadvertent or 
unjustified waiver through agreements entered 
into before a bankruptcy petition is filed.

Pre-petition waivers of the automatic stay 
typically appear in forbearance agreements 
or other workout documents between secured 
lenders and distressed borrowers. A bank 
may, for example, allow a borrower in default 
to continue using the bank’s cash collateral in 
exchange for the borrower’s covenant not to 
object to the bank’s motion for relief from the 
automatic stay in the event of a bankruptcy 
filing. Although there is at least some prec-
edent for considering such waivers to be per 
se unenforceable, the modern trend is toward 
finding “cause” for stay relief exists when the 
parties bargained for a strict limitation on the 
debtor’s protection afforded by the automatic 
stay before the bankruptcy came into being.

In considering whether to give effect to the 
debtor’s waiver of its automatic stay protec-
tion, bankruptcy courts engage a multi-factor 
analysis. A leading case on this issue, In re 
Bryan Road, identified four factors weigh-
ing on the court’s decision to enforce a stay 
waiver in a pre-bankruptcy agreement: (1) 
the sophistication of the borrower and its 
pre-bankruptcy counsel; (2) the consideration 
given by the lender in exchange for the stay 
waiver—i.e., the level of risk inherent in the 
forbearance agreement; (3) the effect that 
enforcement of the stay waiver would have on 
third parties; and (4) the feasibility of debtor’s 
reorganization.

Enforcement of pre-pe-
tition stay waivers fol-
lowing analyses like that 
employed in Bryan Road 
is intended to strike a bal-
ance between promoting 
out-of-court workouts 
and preserving the debt-
or’s going concern value 
for the benefit of creditor 
constituents not privy 
to the pre-bankruptcy 
agreement. 

Waiver of Discharge
Protection of the right to seek discharge of in-
debtedness is steadfast within the Bankruptcy 
Code. For example, bankruptcy courts have 
consistently construed 11 U.S.C. 727(a)(10) to 
deny enforcement of a pre-petition waiver of 
the entire bankruptcy discharge by a debtor. 
Similarly, 11 U.S.C. 524, which establishes 
disclosure requirements for post-petition 
reaffirmation agreements, provides the statu-
tory foundation for those decisions that have 
declined to enforce a pre-petition discharge 
waiver with regard to a specific debt.

Although pre-petition waivers of discharge 
are met with strong resistance in bankruptcy 
court, creditors can take solace in the fact 
that bankruptcy courts are nearly as vigilant 
in protecting creditors from unwittingly 
waiving non-dischargeable claims through 
pre-bankruptcy agreements. 

In In re Francis (1998), a bankruptcy ap-
pellate panel in the 6th Circuit held that a 
general release obtained by a defendant in 
settlement of a tort claim prior to the defen-
dant’s bankruptcy did not serve as a novation 
that allowed the underlying debt incurred 
by fraud (the tort claim) to be discharged in 
bankruptcy. The Francis court reasoned that 
the bankruptcy discharge and the right to 
contest a discharge are bankruptcy rights that 
cannot be bargained away through a general 
release by either party before a bankruptcy 
filing. The debtor was unable to rely on the 
pre-petition release because Congress’ man-
date that debts incurred through fraud are not 
dischargeable in bankruptcy trumps any state 
law on releases or res judicata.

Nevertheless, there is authority for enforce-
ment of pre-bankruptcy waivers of the dis-
charge or a creditor’s right to contest same. 
Creditors may avoid having to litigate issues 
of non-dischargeability if its pre-bankruptcy 
settlement includes a debtor’s stipulation to 
the requisite elements of a non-dischargeable 
claim—i.e., an agreed judgment. Debtors 
may be able to avoid non-dischargeable debt 
determinations if their pre-bankruptcy settle-
ments include specific releases of otherwise 
non-dischargeable claims.

Releases of Causes of Action Against a 
Creditor
While enforcement of pre-bankruptcy stay 
and discharge waivers encourages out-of-
court workouts—and, presumably, reduces 
the number of bankruptcy filings—bank-
ruptcy courts have expressed greater concern 

for the creditors at large when considering 
whether to treat a pre-bankruptcy release of 
a claim owned by the debtor as binding once 
a bankruptcy case is commenced. When a 
bankruptcy trustee pursues a creditor or 
other party without regard for a pre-petition 
release between the debtor and released party, 
the bankruptcy policy of maximum and equi-
table distribution to all creditors outweighs 
the interest of encouraging settlements within 
the legal system.

Upon commencement of a bankruptcy case, 
a trustee or debtor in possession steps into 
the shoes of the debtor with respect to the 
debtor’s non-exempt property interests. In 
addition to the hypothetical transfer of the 
debtor’s property interests, the trustee or 
debtor in possession is armed with statutory 
powers to avoid certain pre-petition transfers 
which reduced the overall value of the debtor’s 
estate. The avoidance powers conferred upon 
a trustee under the Bankruptcy Code exist 
solely for the benefit of creditors and cannot 
be compromised by the debtor pre-petition. 
Therefore, claims owned by a debtor and 
thought to be resolved pre-petition may be 
revisited within the bankruptcy court.

A debtor’s release of causes of action prior to 
a bankruptcy filing will be evaluated against 
whether the overall value of the debtor’s 
estate upon filing was unfairly compromised 
due to the release. If the released party was 
absolved via the pre-bankruptcy agreement 
at the expense of the debtor’s creditors, the 
release may be ignored and the cause of ac-
tion may be revived. When a cause of action 
is released or waived pre-petition, a transfer 
of the debtor’s interest has occurred and is 
subject to being avoided as preferential or 
fraudulent. A determination that the release 
obtained is avoidable in the bankruptcy case 
opens the door for the trustee or debtor in 
possession to pursue recovery from previ-
ously released parties.

Because a bankruptcy filing by an adverse 
party, or formerly adverse party, may upset a 
carefully negotiated settlement, it is important 
for parties to approach negotiations armed 
with knowledge of what will withstand the 
scrutiny of a bankruptcy 
judge.

Tyler R. Yeager is a se-
nior associate in Seiller 
Waterman’s Bankruptcy 
and Financial Restruc-
turing Group, and chair 
of the LBA’s Bankruptcy 
Section. n

Because a bankruptcy filing by an adverse 

party, or formerly adverse party, may upset 

a carefully negotiated settlement, it is im-

portant for parties to approach negotiations 

armed with knowledge of what will with-

stand the scrutiny of a bankruptcy judge.
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CRISSCROSS LAW
Tax & Finance

Across
1. Latin for “based on value”; applies to property taxes.
4. A persistent, substantial rise in the general level of prices resulting in 

the loss of value of currency.
6. A sum paid or charged for the use of money.
8. An institution empowered to receive deposits and make loans.
10. A type of individual retirement plan in which contributions are tax-

able and distributions are tax-free.
11. As opposed to debit.
14. A conveyance in real property as security for the repayment of a loan.
15. A wealth and estate planner and author of this puzzle.
18. An entity created to hold assets for the benefit of certain persons.
20. Designating a company with market capitalization of less than $1 

billion.
23. A certificate of ownership of a specified portion of a debt, usually 

bearing a fixed rate of interest.
24. A sum of money paid to shareholders of a corporation out of earn-

ings.
26. A person who acquires the right to possess land under a lease.
28. A person who transfers the right to possess land under a lease.
30. Levy on the same property for the same purpose twice in one year.
34. A stage of a person’s life during which many hope to move to Florida.
35. A deduction allowed to reduce taxable income based on age or 

circumstance rather than economic standing.
37. Last in, first out.
38. Intentional and fraudulent attempt to escape payment to the IRS.
39. To set a value on property, usually for the purpose of calculating 

real property taxes.

Sabine Kudmani Stovall is a 
Wealth and Estate Planner at 
Kentucky Financial Group. n

Down
2. A stock market index; aka the Industrial Average.
3. The joining together of two corporations.
5. A state tax on corporations or businesses; Kentucky has one for banks.
7. Profit resulting from the sale of assets, such as stocks or bonds.
9. A reimbursement from the IRS.
12. A federal employer tax used to help fund state workforce agencies.
13. Government agency dedicated to protecting investors and maintain-

ing efficient markets.
16. Animal associated with optimism in stock market performance.
17. Payroll tax used to fund S.S. and Medicare.
18. Form that must be filed with the IRS by April 15.
19. Duty or custom imposed by a government on imports or exports.
20. A share of a particular company.
21. An examination by a trained accountant of the financial records of 

a person or entity.

22. The right to buy stock at a specific price within a stated period.
25. American currency.
27. A federal tax on the transfer of a dead person’s assets.
29. Independent agency that provides deposit insurance guaranteeing 

accounts in member banks.
31. Animal associated with pessimism in stock market performance.
32. First in, first out.
33. The government’s income from taxation.
36. British currency.

Answers on page 23

Experience Counts

Over 2,300 full settlement conferences

From sensitive, pre-litigation conflicts
To complex, multi-party

Employment, personal injury and business litigation.
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Planning and Preparing for the New 3.8 Percent Net Investment Income Tax 
Jordan S. Green & R. Jonathan Raymon

Taxes are likely to increase for taxpayers 
earning income from any type of invest-
ment, real estate activity, or passive business 
or partnership, due to a new tax that went 
into effect for the 2013 tax year. This article 
explains some of the key features of the tax to 
discuss with clients and opportunities for tax 
planning as a result of the changes.

This new tax imposes an additional 3.8 per-
cent tax on the net investment income (NII) 
of certain high-income individuals, trusts and 
estates. Tax professionals often refer to this 
tax as the 3.8 Tax, NII Tax, Section 1411 Tax 
or the Medicare Surtax (not to be confused 
with the 0.9 percent additional Medicare tax 
that is now also in effect).

Individuals exceeding modified adjusted gross 
income threshold amounts are subject to 
the tax on certain types of income related to 
investments, passive activity and real estate 
activity. The individual threshold amounts 
are $200,000 for single filers, $250,000 for 
those married filing jointly, and $125,000 for 
those married filing separately. None of these 
amounts are inflation adjusted.

Because the NII tax of Section 1411 of the 
Internal Revenue Code is imposed in addi-
tion to all other currently existing federal, 
state and local taxes, it has the potential to 
significantly increase the amount of money 
an individual, trust or estate owes the Internal 

Revenue Service (IRS).

Application to Individuals

Net Investment Income
Make no mistake about it—this new tax is de-
signed to increase the tax bills of certain “high 
net worth” individuals. Since this additional 
tax is calculated based on “net investment in-
come,” in order to understand how the NII tax 
can increase a taxpayer’s tax liability, we must 
first address what types of income comprise 
“net investment income.”

There are three general categories of net 
investment income:

1. Income from non-business investments, 
such as interest, dividends, annuities, 
royalties and rents;

2. Income derived from a passive business 
in which a taxpayer does not materially 
participate; and

3. Gain from the sale or disposition of 
property.

Generally, these categories cover types of 
income earned by sources other than in the 
ordinary course of a taxpayer’s trade or 
business, such as wages or self-employment 
income.

Deductions from Net Investment Income
Certain items and expenses can be deducted 
in order to reduce your NII tax obligation. 

Deductible items include, but are not limited 
to, deductions allocable to rents and royalties, 
net operating losses, investment interest and 
expenses, state and local income taxes, certain 
expenses related to annuities, investment advi-
sory and brokerage fees, tax preparation fees, 
fiduciary expenses, and losses from the dis-
position of property. Minimizing the amount 
of income that is subject to the additional NII 
tax may require a comprehensive review of 
financial records to ensure that all allowable 
deductions are considered.

Material Participation
Individuals can avoid being subject to the NII 
tax if they “materially participate” in their 
income-producing activities. Whether an 
individual materially participates in an activity 
is determined under the passive loss rules of 
Section 469 of the Code. Perhaps the most 
common way an individual can materially 
participate in an activity is by working at least 
500 hours in the activity throughout the year. 
If an individual does not materially partici-
pate, then income earned from such activity 
may be subject to the additional NII tax.

Rental and Leasing Income
For purposes of the NII tax, individuals who 
rent and lease real estate can seek relief from 
the scope of the NII tax if they plan their real 
estate rental activities accordingly.

NII tax can be avoided if an activity producing 

income requires the “regular and continuous” 
involvement of the taxpayer. Therefore, those 
engaged in rental real estate activities may 
need to comply with case law and Treasury 
regulations for guidance as to when rental 
activities rise to the level of being “regular 
and continuous” to ensure that their rental 
activities qualify as a trade or business ex-
empt from the tax.

Real Estate Professionals
Individuals qualifying as “real estate profes-
sionals” (for purposes of the Section 469 
passive loss rules discussed above), often 
receive tax-friendly treatment of their real 
estate-related income and may be able to 
avoid the application of the NII tax. However, 
qualifying as a real estate professional does 
not guarantee that such person’s income 
earned from renting and leasing real estate will 
be exempt. This is because, under the Internal 
Revenue Code, a person can qualify as a real 
estate professional for reasons other than by 
renting and leasing property (for example, 
by developing, constructing or managing 
real property).

Therefore, real estate professionals should 
affirmatively establish that they are engaged 
in the trade or business of rental real estate 
in order to exclude their rental and leasing 
income from the NII tax. Establishing that a 
real estate professional is engaged in the trade 

warmly thanks our friend and 
counselor Charles W. Dobbins, 
Jr. and the law firm of Tilford 

Dobbins Alexander PLLC for  pro 
bono legal services provided in 
furtherance of our Old Walnut 

Street Development.

Your outstanding contribution 
to LCCC’s mission of service is 

greatly appreciated.

LCCC is a private non-profit organization that has served the 
historic Russell neighborhood and west Louisville for 65 years.  

It is an organization that provides an array of services that 
reduces poverty, improve educational outcomes and employment 

opportunities for low-income families and children.

Louisville Central Community Centers, Inc., (LCCC)
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“Conflict is inevitable, but combat is optional.” – Max Lucado

Stephen J. McGuire, J.D.

Retired Federal Judge & Harvard-Trained Mediator
is pleased to announce the opening of:

Bringing a New Perspective to the 
Louisville Mediation Community

Contact us for availability

www. mcguiremediation.com

Email: mcguiregroupllc@gmail.com

Tel: 502-873-6769  .  Fax: 502-708-2778

THE McGUIRE GROUP, LLC
A Civil Mediation and Conflict Management Solutions Firm

or business of rental real estate requires con-
clusive evidence that his or her involvement 
in the real estate rental trade or business is 
“regular and continuous,” as provided by 
Section 162 of the Code, as well as the case 
law and administrative guidance that follows.

Fortunately, there is a safe harbor that, if 
satisfied, will treat a real estate professional 
as having conclusively established that his or 
her rental or leasing income is derived in the 
ordinary course of the trade or business of 
rental real estate. One way to satisfy the safe 
harbor is for the real estate professional to 
have participated in rental real estate activi-
ties for more than 500 hours during the year.

Regrouping of Passive Activities
Individuals involved in multiple income pro-
ducing activities may, in certain circumstanc-
es, elect to group those activities together 
for tax purposes in order to achieve their 
desired tax goals. Typically, taxpayers can 
utilize this grouping election one time only. 
However, the NII rules provide a unique, one-
time opportunity for taxpayers to regroup 
various activities together for purposes of 
determining whether such activities are pas-
sive, and therefore subject to the tax. Since 
this regrouping election must be made in the 
first year a taxpayer is subject to the NII tax, 
some individuals may need to determine, this 
year, whether regrouping their passive activi-
ties will decrease their tax burden.

Application to Trusts and Estates
While the individual thresholds for applica-
tion of the NII tax kick in at $200,000 (for 
single filers) or $250,000 (for married filed 
jointly), trusts and estates are affected when-
ever undistributed income exceeds $11,950 
for tax year 2013 (or $12,150 for 2014). As 
a result, even relatively small trusts can be 
affected by the NII tax. Consistent with other 
chapters of the Code, grantor trusts will be ex-
empt from calculations at the trust level, as all 
income will be reported at the individual level.

For trusts, the tax is calculated at the lesser of: 
(a) any undistributed net investment income of 
the trust for the year, or (b) the adjusted gross 
income of the trust over the applicable thresh-
old amount for the current year ($11,950 for 
2013). Consequently, trustees now have an 
additional responsibility to consider various 
factors and circumstances that can affect a 
trust’s exposure to the tax and thereby reduce 
the trust’s ability for asset appreciation.

Undistributed Net Income
One of a trustee’s powers that can play the 
largest role in mitigating a trust’s exposure 
to the NII surtax is distributing all the trust’s 
income to its beneficiaries. As long as the 
beneficiary’s income does not exceed the 
individual threshold, then both the trust and 
its beneficiary will avoid the ambit of the ad-
ditional tax. If avoidance of the surtax is a 
primary consideration, a potential concern 
of the trustee is managing the equitable distri-
bution from a trust if some beneficiaries are 
under the individual threshold and others are 
above. In such a case, a distribution would 
not help a beneficiary who is already above 
the threshold avoid the tax.

Asset Selection
Other trusts may not have the ability to 
distribute 100 percent of trust income. For 
example, a special needs trust (a trust that 
may only distribute for supplemental needs 
of the beneficiary) or trusts designed for as-
set protection or long-term appreciation limit 
the trustee’s power to distribute the entirety of 
a trust’s income. In these cases, the trustee’s 
powers over investment and asset selection 
can mitigate a trust’s exposure to the tax.

Tax-exempt municipal bonds may be a good 
investment selection for the tax conscious 
trustee, as Section 1411 continues to treat 
these bonds as exempt for the purposes of 
the NII tax. Trustees may also want to avoid 
assets that produce large amounts of interest 
or dividends, and focus more on appreciating 
assets, which allow for greater control over 
when gain is recognized. While a trust’s capital 
gains would still be subject to the tax, a trustee 
can coordinate the recognition of those gains 
to years when the trustee makes distributions 
(especially, if the beneficiary will be under the 
individual threshold amount in the years in 
which distributions are made).

Also, the trustee should be mindful that the tax 
is imposed on net investment income. Thus, 
certain allowable deductions can reduce the 
amount of a trust’s net investment income that 
will be subject to the tax. Trustee and executor 
fees will reduce a trust’s net income, but so 
may other deductions related to the income 
producing asset. Subject to the limitations of 
other Code sections, depreciation of rental 
property and intangible drilling costs of oil 
and gas properties could significantly reduce 
the net income and thereby reduce exposure 
to the tax. 

Partnerships, S Corps and Real Estate Professionals
The NII surtax is designed to capture invest-
ment income—i.e., income from passive 
involvement. Rather than completely redefin-
ing investment income, Section 1411 incor-
porates the Section 469 passive loss rules to 
determine if a beneficiary’s interest is passive. 
However, Section 469 was originally included 
to limit losses of passive investments, not to 
define income. As a result, the bulk of the 
extensive recently-released final regulations 
address an individual’s participation in the 
income producing asset to determine whether 
the income produced by such asset is passive 
to the individual.

Essentially, in order for income from a busi-
ness entity or rental property to be excluded 
from taxable net investment income, the trust 
must “materially participate” in the trade or 
business that produces such income. Gener-
ally, a taxpayer materially participates under 
Section 469 if either the taxpayer or spouse 
spends more than 500 hours conducting the 
activity. Additionally, the regulations provide 
special rules for electing small business trusts 
(ESBTs) that allow the undistributed income 
to flow to a person who is treated as an owner 
of a portion of the trust. 

Unfortunately, the ability of a trust to “mate-
rially participate” in various businesses and 
rental real estate is still an unsettled issue. 

Although some case law supports the benefi-
ciary’s ability to claim material participation 
in the business, recent technical advice memo-
randa have indicated the Service’s unwilling-
ness to recognize the participation by a trust. 
Specifically, the IRS has rejected the idea that 
a trust can be a “real estate professional.” 

Charitable Remainder Trusts
The NII tax presents new incentives for a 
grantor’s ability to manage a consistent in-
come stream by using charitable remainder 
annuity trusts and unitrusts. This is because 
Section 1411 excludes these trusts from the 
NII tax (charitable lead trusts are not exclud-
ed, however). Therefore, in addition to the 
charitable deduction that grantors can claim 
by the creation of the charitable remainder 
trust, income that exceeds the amount to 
be distributed to a beneficiary will not be 
subject to the NII tax. Because distributions 
from these trusts are easier to anticipate 
(especially for annuity trusts), a grantor can 
structure the distributions to keep his or 
her distributed income under the individual 
threshold. The use of the remainder trust is 
still predicated on the desire of the grantor 
to leave gifts to charitable organizations as 
part of his or her estate.

Conclusion
Final regulations on the NII tax released at the 
end of November, 2013 were substantial. This 

article addresses several key provisions of 
those final regulations. However, you should 
be aware that the IRS has also issued new pro-
posed regulations concerning other important 
implications of the NII tax, ensuring that this 
will remain an evolving area of tax law and a 
hot issue in the upcoming filing season.

As with any new tax or significant changes 
to the tax Code, the NII tax should prompt 
a review of a client’s financial planning. It 
presents opportunities to provide clients 
with up-to-date advice and requires tax 
professionals to ensure that strategies 
employed in the past will remain advanta-
geous to clients. Especially in representing 
trusts and estates, our 
f iduciary obligation 
must consider the con-
sequences and respond 
accordingly.

Jordan S. Green is an 
attorney in the Louis-
ville office of Bingham 
Greenebaum Doll and 
R. Jonathan Raymon is a 
vice-president in the legal 
department at Hilliard Ly-
ons Trust Company. They 
are chair and vice-chair 
respectively of the LBA 
Taxation Section. n
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A Taxing Issue for Landowners: The Bluegrass Pipeline
Matthew J. Koch

This article analyzes the general tax planning strategies that Kentucky landowners (the “tax-
payer”) should consider if Bluegrass Pipeline Company (herein “Pipeline Company”) is permit-
ted, by future statute or court ruling, to use eminent domain by condemnation to obtain land 
for pipeline purposes, or if landowners sell their land pursuant to the threat of condemnation.

Background
The proposed Bluegrass Pipeline project has received extensive media attention in recent months. 
The project seeks to install an underground natural gas pipeline across 13 Kentucky counties, 
which would allow natural gas liquids from the Marcellus and Utica shale regions in the North-
east to be transported to Louisiana. Before construction can begin, the Pipeline Company must 
obtain easements from all landowners whose property is located in the proposed route. Of 
course, some landowners have been resistant to granting such an easement. There are various 
concerns, including destruction of farmland, the inconvenience of construction, safety issues 
involving natural gas liquids, and fair compensation, among others. 

Leery landowners beware: the Pipeline Company asserts that it has the authority to condemn 
private property for pipeline construction and installation. A condemnation is the process by 
which the federal government, a state government, a political subdivision or a private orga-
nization legally takes private property for public use without the owner’s consent. The owner 
receives a condemnation award, money or property, in exchange for the property taken, making 
the process akin to a forced sale.

At the heart of the Bluegrass Pipeline controversy is KRS 278.502, which provides, in part:
Any corporation or partnership organized for the purpose of … constructing, maintaining, 
or operating oil or gas wells or pipelines for transporting or delivering oil or gas, including 
oil and gas products, in public service may, if it is unable to contract or agree with the 
owner after a good faith effort to do so, condemn the lands and material … (emphasis added)

Opponents of the Pipeline Company’s eminent domain claim, argue that the company is not a 
public utility regulated by the Kentucky Public Service Commission and therefore does not satisfy 
the statute’s “in public service” requirement. The Pipeline Company, on the other hand, contends 
it meets the criteria of a common carrier because it will provide open access to any potential 
Kentucky customer that is willing to meet the company’s tariff conditions and pay the tariff rate. 

On December 6, 2013 a nonprofit organization, Kentuckians United to Restrain Eminent Domain 
(KURE), filed a declaratory judgment action in Franklin County Circuit Court challenging any 
attempt by the Pipeline Company to exercise eminent domain power.

Until clarification arrives in the form of statute or case law, subject landowners are left with a 
tough choice, whether they should grant an easement to the Pipeline Company pursuant to the 
threat of condemnation or wait for the land to possibly be condemned. An often overlooked 
factor in this difficult decision is the tax planning considerations of a condemnation.

Voluntary Sale Pursuant to the Threat of Condemnation
If Pipeline Company representatives (also known as “right-of-way agents”) are representing to 
Kentucky landowners that they have the right to eminent domain and, based on that threat of 
condemnation a taxpayer sells his property, then the involuntary conversion tax provisions 
should be taken into consideration. 

As noted by the Internal Revenue Service (IRS), a threat of condemnation exists if a representa-
tive of a government body, or a public official authorized to acquire property for public use, 
informs a taxpayer that the government body or official has decided to acquire his property. 
The taxpayer must have reasonable grounds to believe that, if he does not sell voluntarily, his 
property will be condemned. Kentucky landowners are encouraged to obtain a threat of con-
demnation letter, whether friendly or hostile, to evidence the threat of condemnation. 

Under the involuntary conversion tax provisions, a taxpayer may voluntarily sell his property, 
either to the condemning authority or to a third party pursuant to the threat of condemnation. 
If the taxpayer receives proceeds exceeding the adjusted basis of the property sold, the taxpayer 
must recognize gain, unless the nonrecognition of gain exception applies.

The nonrecognition of gain exception allows a taxpayer to postpone the recognition of gain 
when the taxpayer purchases other property similar or related in service or use to the converted 
property. However, the purchase must occur within a prescribed period. The prescribed period 
begins with the earlier of the date of disposition of the converted property, or the earliest date 
of the threat or imminence of requisition or condemnation of the converted property. The pre-
scribed period ends two years after the close of the first taxable year in which any part of the 
gain upon the conversion is realized, except that, for the condemnation of real property held for 
productive use in trade or business or for investment, the prescribed period ends three years after 
the close of the first taxable year in which any part of the gain upon the conversion is realized.

If it is later determined that the Pipeline Company is precluded from using eminent domain, 
Kentucky landowners will likely be unable to use the involuntary conversion tax provisions 
for sales made pursuant to a threat of condemnation from the Pipeline Company after the date 
of such a determination.

Receipt of a Condemnation Award
If the Pipeline Company is allowed to use eminent domain by condemnation, and the Pipeline 

Company condemns a taxpayer’s property, then the taxpayer will receive a condemnation 
award. In this scenario, the involuntary conversion tax provisions should also be taken into 
consideration.

When a taxpayer’s property is converted by condemnation and the taxpayer receives property 
similar or related in service or use to the converted property, the taxpayer does not recognize 
any gain. The taxpayer’s basis in the converted property becomes his basis in the new property. 
If the taxpayer receives money or property not similar or related in service or use to the con-
verted property, to the extent that the condemnation award received exceeds the adjusted basis 
of the converted property, the taxpayer must recognize gain, unless the nonrecognition of gain 
exception, as described earlier, applies.

Involuntary Conversion of Principal  Residence
When a taxpayer’s principal residence is condemned, or sold pursuant to the threat of condem-
nation, the taxpayer may generally exclude up to $250,000 (up to $500,000 if married filing 
jointly) of any gain from his income as if he had sold or exchanged his home.

If the gain from condemnation of a principal residence exceeds the exclusionary amount, the 
taxpayer may use the nonrecognition of gain exception described earlier to postpone the recog-
nition of the excess gain. The taxpayer must use the proceeds exceeding the principal residence 
exclusion to purchase other property similar or related in service or use to the property sold 
and the purchase must occur within a four-year prescribed period. 

Receipt of Severance Damages
Severance damages are not part of a condemnation award; they are the proceeds paid in a con-
demnation proceeding to compensate an individual for a decrease in value in property retained by 
the taxpayer that arises as a result of that property being severed from the condemned property.

Severance damages are an important consideration when it comes to the Bluegrass Pipeline. 
It is possible that the Pipeline Company, if legally allowed to exercise eminent domain, will 
only partially condemn a taxpayer’s parcel. Additionally, a sale made pursuant to the threat 
of condemnation may not encompass a taxpayer’s entire parcel. The property that the tax-
payer retains could be subject to a significant decrease in property value as a result of the 
pipeline installation. 

Net severance damages reduce the basis of the remaining property. However, if the severance 
damages are based on damage to a specific part of the remaining property, a taxpayer should 
reduce the basis of only that part by the net severance damages. If the net severance damages 
exceed the basis of the retained property, the taxpayer has a gain which he may be able to 
postpone by buying replacement property or restoring the remaining property to its former 
usefulness within the prescribed period as described earlier. 

Conclusion
Condemnation, or the threat of it, can significantly impact easement negotiations and compen-
sation terms. If the Pipeline Company is granted eminent domain power, or if taxpayers have 
already sold land or easements pursuant to a reasonable threat of condemnation, taxpayers will 
be left with no choice regarding whether the Bluegrass Pipeline runs through their property. In 
this event, taxpayers should turn their eye toward tax planning strategies to help maximize the 
compensation that they receive from the Pipeline Company. 

Matthew J. Koch is an associate at McBrayer, McGinnis, Leslie & Kirkland. He is 
both a licensed attorney and certified public accountant.

Editor’s note: McBrayer, McGinnis, Leslie & Kirkland currently repre-
sents property owners affected by the Bluegrass Pipeline. This article is 
intended as a summary of state and federal law and does not constitute 
legal advice. n
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Requirements for Disinterment by Private Landowners
Marlow P. Riedling

Although perhaps rare, there may be situa-
tions where a private landowner desires to 
remove and relocate an abandoned cemetery 
from his or her property, whether for the pur-
pose of developing the property, for personal 
preference, or otherwise. The process of 
digging-up and removing the bodies is called 
disinterment and once exhumed the process 
of re-burying the bodies is called reinterment. 

This article discusses the general process for a 
private landowner to remove and relocate an 
abandoned cemetery from his or her property, 
and considerations that should be given to the 
disinterment process. The scope of this article 
does not apply to situations where the prop-
erty is needed for a public purpose or where 
a cemetery company is seeking to have burial 
rights in cemetery lots deemed abandoned.

Requirements for Disinterment
Consideration should be given to three pri-
mary stages of the disinterment process: (1) 
the petition for disinterment, (2) publication 
of the notice of intended disinterment, and (3) 
disinterment permitting and the disinterment 
process.

Stage 1: The Petition for Disinterment
KRS 381.755 provides the statutory au-
thority for a private landowner to seek a 
court-ordered disinterment of an abandoned 
grave or cemetery. The first requirement for 
disinterment is that the grave or cemetery be 

“abandoned.” For purposes of the statute, 
“a grave or cemetery shall be considered 
abandoned when left untended for a period 
of ten (10) years preceding the date of the 
resolution for removal and relocation of the 
grave or cemetery.” The statute, however, is 
silent as to what “untended” means and does 
not provide insight into what factors can be 
used to demonstrate this requirement. Case 
law also does not provide any guidance, and 
indeed, case law on disinterment specifically 
is exceedingly sparse. 

KRS 381.697 imposes upon the legal owner(s) 
of cemeteries in Kentucky—with the excep-
tion of private family cemeteries—the duty to 
maintain the cemetery “in such a manner so 
as to keep the burial grounds or cemetery free 
of growth of weeds, free from accumulated 
debris, displaced tombstones, and other signs 
and indication of vandalism or gross neglect.” 
Arguably, the presence of these items is evi-
dence that the cemetery is “untended.”

Additionally, the owner of the property must 
petition the court for an order or resolution 
authorizing the disinterment. KRS 381.755 
does not specify the court in which an action 
for disinterment should be brought. KRS 
Chapter 24A does not vest the district courts 
with exclusive jurisdiction over such actions. 
As such, the circuit court, being a court of 
general jurisdiction and, per KRS 23A.010, 
having “original jurisdiction of all justiciable 

causes not exclusively vested in some other 
court,” is the proper court in which to file 
an action for disinterment. Moreover, KRS 
381.720, regarding disinterments by cities for 
public purposes, states that the circuit court is 
the proper court in which to file a complaint, 
which, although not directly applicable, pro-
vides guidance on this issue.

Regarding the substance of the complaint, 
again, KRS 381.755 does not provide any 
requirements as to what specifically must 
be pled in the complaint. Based upon the 
provisions of the statute, it appears that at a 
minimum the following should be contained in 
the complaint: (1) a statement that the plaintiff 
(seeking disinterment) is the owner of the 
property; (2) a statement to the effect that the 
grave or cemetery has been left untended for a 
period of at least 10 years and is abandoned; 
(3) a statement regarding publication of the 
notice of intended disinterment (which is 
explained further below); and (4) a statement 
that the grave or cemetery will be relocated in 
a suitable place at the expense of the plaintiff 
(which is also explained further below). 

The statute further does not explain the ex-
pected progression of the case between the 
time that the complaint is filed and the time 
that an order or resolution is issued. That is, 
the statute is silent as to any specific pleadings 
or motions that must be filed, or hearings that 
must occur, before a court will issue the order 

allowing disinterment. The only require-
ment of KRS 381.755 appears to be that the 
order or resolution for disinterment “shall 
specify and declare that at any time after the 
expiration of sixty (60) days after the first 
publication of notice of such intended action 
pursuant to KRS Chapter 424, the court shall 
direct the removal and relocation of the grave 
or cemetery.”

Stage 2: Publication of the Notice of 
Intended Disinterment
As stated above, KRS 381.755 requires that 
notice of the intended action—i.e., removal 
and relocation of the bodies—be published 
in accordance with KRS Chapter 424, which 
details numerous qualification requirements 
for the appropriate newspaper. The require-
ments are specific and plentiful, but suffice it 
to say that, for legal notices to be published 
in Louisville, the Courier-Journal is the ap-
propriate newspaper to use.

Regarding the substance of the notice, KRS 
381.755 requires that the “intended action” be 
published in accordance with KRS Chapter 
424. The “intended action” is the disinterment. 
There, however, is no statutory guidance 
as to what, other than a description of the 
“intended action,” should be included in the 
notice. Importantly, KRS 381.755 is silent as 
to whether the notice must contain a statement 
to the effect that objections to the disinterment 
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may be raised prior to the expiration of the 
60-day period. Other statutes touching upon 
cemeteries may, however, provide guidance.

Where property is needed for a public pur-
pose, KRS 381.720 authorizes certain cities 
to bring an action to declare cemeteries 
abandoned and to vest title in the city. The city 
is required to publish notice of the proposed 
action pursuant to KRS Chapter 424. KRS 
381.740 and 381.750 describe the process by 
which parties having a claim to the cemetery 
may file a claim requesting “damages as 
compensation for the value of his interest in 
the cemetery of lot.” 

First, although it is not unmistakably evident 
whether these two statutes also apply to disin-
terments under KRS 381.755, it appears that 
they do not apply to disinterments sought by 
private landowners. The language “damages 
as compensation” in KRS 381.740 seems to be 
the “just compensation” that would be award-
ed for the city’s “taking.” The language of KRS 
381.750 that the judgment vest “fee simple title 
in the complainant,” indicates that it is refer-
ring to the situation where the plaintiff is not 
the landowner, as in disinterments sought by 
cities for public purposes. Moreover, Opinion 
82-523 of the attorney general seems to de-
lineate the two situations—i.e., disinterment 
by a private landowner and disinterment by 
a city for public purposes—and apply KRS 
381.740 and 381.750 to the latter, but not the 
former situation.

Although these two statutes do not appear 
to be applicable to disinterments by private 
landowners, they do state that in certain 
situations persons who may have claims to 
a soon-to-be disinterred cemetery may pres-
ent their claims to the court. This seems to 
indicate that, in such situations, the notice of 
disinterment should include a statement noti-
fying potential claimants that they can make 
such claims, and how to do so. The question 
then becomes, in the situation of disinterment 
by a private landowner, whether the notice of 
disinterment should include such a statement. 
It probably should. 

There is nothing in KRS 381.755 that in any 
way prevents people from making claims to 
the cemetery; rather, the statute is silent as 
to the process for doing so. If persons are 
entitled to make claims where the disinter-
ment is sought by the city, it seems logical 
that they would be entitled to make claims 
where the disinterment is sought by the pri-
vate landowner. Moreover, common sense 
seems to dictate that, prior to removing and 
relocating a cemetery, a court would want to 
notify the next-of-kin of the persons buried 
in the cemetery of their rights to object to the 
proposed action, if anything, out of respect 
for the dead.

In summary, the notice need not describe in 
depth how a claim may be brought, but should 
at least alert the next-of-kin that they may 
make a claim, and the person to whom they 
should contact. The notice should describe 
the “intended action,” but there are no hard 
guidelines as to what information must be 
included. For good practice, the notice should 

probably include at least the following: the 
location of the property; name of the cemetery 
and/or persons buried therein, if applicable; 
a reference to KRS 381.755; where the ac-
tion has been filed and the case identifying 
information; a statement that the cemetery has 
been abandoned, as defined in the statute; the 
timeframe in which claims or objection must 
be presented (i.e., within 60 days following 
the notice); and the contact information for 
the person to whom claims may be presented. 

The notice of disinterment must be published 
on at least two occasions. KRS 381.755 au-
thorizes the court to issue an order or reso-
lution for disinterment at any time “after the 
expiration of sixty (60) days after the publica-
tion of notice of such intended action.” Thus, 
before a court will authorize disinterment, at 
least 60 days must pass after the first notice 
of disinterment is published. KRS 424.130 out-
lines specific periods for publication. Specifi-
cally, subsection (b) provides that, when the 
advertisement is for the purpose of informing 
the public or a certain class of persons they 
have until a certain day to file a “protest or 
objection … or present or file a claim … [and] 
the advertisement shall be published at least 
once, but may be published two (2) or more 
times, provided that one (1) publication occurs 
not less than seven (7) days nor more than 
twenty-one (21) days before the occurrence 
of the act or event.”

Because the notice must be published not 
more than 21 days before the occurrence of 
the act or event (per KRS 424.130), but 60 
days must pass after first publication of the 
notice (per KRS 381.755), there must be two 
publications of the notice of disinterment: The 
first starts the 60-day period for purposes of 
KRS 381.755 and the second publication must 
be made between 39 and 53 days after the first 
publication—that is, not less than seven nor 
more than 21 days before the occurrence of 
the act or event (i.e., the entry of the order 
for disinterment). This assumes that the “oc-
currence of the act or event,” is scheduled to 
occur not more than 60 days following the 
first publication. 

Stage 3: Disinterment Permitting and the 
Disinterment Process
Per KRS 381.755, the grave or cemetery 
must be relocated in a “suitable place.” The 
landowner requesting disinterment is re-
sponsible for paying for the costs of removal 
and relocation of the cemetery. Disinterment 
and reinterment can be extremely costly. It is 
not abnormal for disinterment costs to range 
from $1,600 to $2,500 and upwards per body. 
This does not include all of the associated 
costs of disinterment nor the costs of reinter-
ment, which can be equally expensive. Thus, 
it is highly recommended that such costs be 
analyzed very early in the process, as disinter-
ment may be cost-prohibitive.

The disinterment must be performed by a 
licensed funeral director or archaeologist. 
Regarding the actual disinterment, there 
are numerous guidelines and regulations 
that must be followed, from both a legal 
perspective and an ethical perspective. The 

specific person performing the 
disinterment may also have his 
or her own personal standards 
regarding disinterment. Thus, it 
is recommended that you “inter-
view” the person to ensure they 
are qualified for the task, and 
to determine the costs of their 
services and what is included.

One such legal requirement is that a permit 
for the disinterment must be obtained from 
the Kentucky Cabinet for Health and Human 
Services. If the bodies are being disinterred 
from one location and reinterred in another, 
a specific permit must be obtained from the 
statewide agency prior to the disinterment. 
Among other things, in order to obtain the 
permit, the applicant must present proof 
that each of the next-of-kin has given their 
permission to move the bodies, or must pres-
ent the court order for disinterment. Thus, 
applying for this permit should be one of the 
final steps immediately prior to disinterment. 
Furthermore, the applicant must attest that 
he or she is “familiar with, and will abide by 
all applicable laws and regulations relating 
to the establishment and abandonment of 
cemeteries and the custody, transportation, 
and disposal of human remains.” As such, 
the person performing the disinterment or 
other duly qualified individual should be the 
applicant for the permit.

Additionally, it is recommended that the loca-
tion of reinterment be discussed prior to the 
commencement of the disinterment process. 
In addition to the high costs of reinterment, 
there are considerations such as the amount 
of space in the reinterment location, and other 
specific requirements of cemeteries in order to 
bury, including legal requirements as well as 
cemetery-unique requirements. In short, it is 
important to have a clear understanding of the 
full process for disinterment and reinterment 
well in advance of the filing of the complaint. 

Conclusion
The removal and relocation of cemeteries 
from private property certainly is an expen-
sive and specific process. However, with 
proper planning and the right circumstances, 
disinterment can be advantageous and free 
property for other uses. 

Marlow P. Riedling is an associate with Vaughn & 
Smith and a member of the LBA Young Lawyers 
Section. n

The removal and relocation of cemeteries 

from private property . . . can be advanta-

geous and free property for other uses.
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Help Wanted
Labor & Employment Law Associate:
The Louisville, Kentucky office of Frost 
Brown Todd LLC, one of the largest regional 
law firms in the Midwest and one of the 150 
largest law firms in the United States, seeks 
an associate level attorney with 4+ years 
experience in traditional labor as well as 
employment law. Applicants must have a 
strong academic record and excellent writ-
ten and oral communications skills. Send 
resume, law school transcript and 2 writing 
samples to Karen Laymance, 3300 Great 
American Tower, 301 East Fourth Street, 
Cincinnati, Ohio 45202 or by email to 
klaymance@fbtlaw.com. Frost Brown Todd 
LLC is an equal opportunity employer.

Seeking Experienced Attorneys:
Established mid-sized Louisville law firm is 
seeking experienced attorneys with some 
established clientele to augment its corporate, 
tax, and estate practice. We offer a very eq-
uitable compensation plan and benefits pack-
age. If interested, please submit a resume to: 
Box 27, Louisville Bar Association, 600 W. 
Main Street, Ste. 110, Louisville, KY 40202-
4917. All responses will be held in strictest 
confidence.

Office Space
Newly Renovated Downtown Office 
Space:
Newly renovated downtown office space for 
rent. One block from courthouse. On-site 
parking. Includes individual office space (fur-
nished or unfurnished), one on-site parking 
space, telephone system, receptionist, use of 
3 conference rooms. Copy machine, fax ma-
chine and postage machine available for use 
as well. Office shares common space with 11 
attorneys, so referrals are possible. Call Sean 
Lohman at 589-1600 for more information.

Office for Rent:
Office for Rent, Brownsboro Office Park.
Connected to Law Office w/ Lobby,
Conference Room, Copy Room & Kitchen.
Separate entrance, signage available.
Contact Will@DriscollandAssociates.com.

Turn-key Prime Office Space for Lease:
- Flexible lease can include/exclude staff/equip.
- Experienced staff and 2 conference rooms
- Near Eastern Jeff. Co. in Crestwood
- High-speed Internet, wi-fi, free parking
- Call 502-241-4660 for information

Office Space Available:
One Riverfront Plaza – river view; group of 
four lawyers have room for one or two more; 
conference room/library; share expenses; 
(502) 582-2277.

For Sale:
Newly Remodeled East End Office Condo by 
Ballard High School. 1150 sf. Three attorney 
offices. Large conference room. 2323 Lime 
Kiln Ln. Owner financing available. Contact 
perkinsdavid@insightbb.com or 338-3137.

Seeking Attorney
Attorney Wanted:
BardstownInjustice.com
(502) 249-0598

Services
Long Term Disability Claims:
Will Driscoll is available to handle Long 
Term Disability insurance claims, appeals 
and lawsuits, both ERISA governed claims 
and Individual Disability Insurance claims. 
20+ years of experience. 587-1983 or 
WDriscoll@DriscollandAssociates.com.
THIS IS AN ADVERTISEMENT.

Immigration Consultant:
Dennis M. Clare is available to practice im-
migration and nationality law. Member of the 
American Immigration Lawyers Association. 
Law Office of Dennis M. Clare PSC, Suite 
250, Alexander Bldg., 745 W. Main St., Lou-
isville, KY 40202, (502) 587-7400. 
THIS IS AN ADVERTISEMENT.

Discrimination Issues & Other 
Related Matters:
Samuel G. Hayward is available for consul-
tation of discrimination and other related 
matters for either plaintiff’s or defendant’s 
practice. Mr. Hayward has over thirty years’ 
experience in this area with Title 7, 1983, and 
sexual harassment cases. Samuel G. Hay-
ward, 4036 Preston Hgwy, Louisville, KY 
40213, (502) 366-6456. 
THIS IS AN ADVERTISEMENT.

Whistleblower/Qui Tams:
Former federal prosecutor C. Dean Furman 
is available for consultation or representation 
in whistleblower/qui tam cases involving the 
false submission of billing claims to the gov-
ernment. Phone: (502) 245-8883. Facsimile: 
(502) 244-8383. E-mail: dean@lawdean.com. 
THIS IS AN ADVERTISEMENT.

Environmental Attorney:
Ronald R. Van Stockum, Jr., Attorney at Law, 
Phone: (502) 568-6838, Fax: (502) 589-2714, 
e-mail: rvs@vanstockum.com. 
THIS IS AN ADVERTISEMENT.

Forensic Accountant Available:
Mark C. Frey, former IRS Agent, CPA, 
Certified Fraud Examiner, and Master Ana-
lyst in Financial Forensics, is available for 
litigation support, expert witness testimony, 
examination of fraudulent reporting and 
concealed assets. Call Frey Fraud and Fi-
nancial Forensics at 502 552-2473 or email 
mfrey@freyfraudforensics.com.

QDRO Preparation and Processing for:
Defined Benefit and Defined Contribution 
Plans. Military, Municipal, State and Federal 
Employee Plans. Qualified Medical Child 
Support Orders. Collection of past due 
Child Support and Maintenance. Charles 
R. Meers, 429 W. Muhammad Ali Blvd., 
Suite 1000, Louisville, Ky 40202 Phone: 
502-581-9700, Fax: 502-584-0439. E-mail: 
Charles@MeersLaw.com.
THIS IS AN ADVERTISEMENT

Vacation Rentals
Golf Getaway:
The Cottages at Olde Stone
Bowling Green, Kentucky
Arthur Hills Signature Course
3 BR – 3 1/2 baths – Full kitchen – Grill
Screened porch on 9th Fairway
Dining – Tennis – Resort Pool/
Hot Tub– Fitness Center
Contact Amy Gilmet: (502)357-1901
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Judge William L. Knopf (Ret.)

Wm.Knopf@gmail.com       Fax (502) 897-0015
          Louisville, KY

Mediation Services
Let My 27 Years of Judicial Experience

Both as a Trial & Appellate Judge
Settle Your Case!

• Experienced as a Circuit and District Court Judge, and 
Judge of the Kentucky Court of Appeals

• Certified Civil Mediator by The National Judicial College
• Available Statewide

(502) 445-7747
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Spoiler  Alert!

well as other professionals and entities in 
malpractice trials.

Wyatt, Tarrant & Combs is pleased to an-
nounce that Donald J. Kelly has been named 
Partner in Charge of Wyatt’s Louisville of-
fice, the firm’s largest office. In addition to 
his new position, Kelly will maintain his full 
time litigation practice. He is a member of the 
firm’s Litigation & Dispute Resolution Service 
Team, the leader of the firm’s Toxic Tort and 
Product Liability practice, and has had three 
terms on the firm’s Executive Committee. 
He concentrates his practice in the areas of 
toxic tort and related environmental litigation, 
products liability and commercial disputes. 
Kelly received his J.D. from the University of 
Louisville Brandeis School of Law. 

Wyatt, Tarrant & Combs is pleased to be 
recognized once again as one of the 2014 
“Best Places to Work in Kentucky.” The desig-
nation, sponsored by the Kentucky Chamber 
of Commerce and the Kentucky Society for 
Human Resource Management, follows a 
two-part process based on an assessment of 
employment policies and procedures, and the 
results of an internal employee survey.

Bingham Greenebaum Doll is pleased to an-
nounce attorney Benjamin J. Evans has been 
elected president of the Louisville Employee 
Benefits Council (LEBC) for 2014. Evans has 
served seven consecutive years on the LEBC’s 
Executive Committee and has been involved in 
LEBC leadership for nine years. The LEBC 
provides a forum for the exchange of informa-
tion and ideas among employee benefit profes-
sionals. Evans is a partner in the Employee 
Benefits Team. He concentrates his practice 
in employee benefits law, including qualified 
retirement plans, employee welfare benefit 
plans, nonqualified deferred compensation 
arrangements, COBRA and ERISA-related 
litigation.

Bubalo Goode Sales & Bliss announces the 
election of attorney Leslie M. Cronen as 
the firm’s newest partner. She joined the firm 
in 2006 and concentrates her practice in the 
areas of wrongful death, medical malpractice, 
pharmaceutical and medical device liability, 
and mass tort litigation on behalf of injured 
individuals. Cronen is experienced in all 
aspects of civil litigation, including pre-suit ac-
tivities, pre-trial discovery, trials and appeals. 
Cronen received her J.D. from the University 
of Louisville School of Law.

J. Vincent Aprile II, who practices with 
Lynch, Cox, Gilman and Goodman in Lou-
isville, has been re-appointed to co-chair the 
Ethics Advisory Committee of the National 
Association of Criminal Defense Lawyers. 
Aprile has been a co-chair of the Committee 
since August 2010. The Committee provides 

informal ethical advice and guidance for 
its members, issues formal written ethical 
opinions and files amicus curiae briefs on 
ethical questions.

Stites & Harbison is pleased to announce 
that Lawrence C. Droege, C. Carter 
Ruml, Scott R. Townsend and Robert B. 
Vice Jr. have been elected as new members 
(partners) in the law firm and that Amber 
D. Nicely has been elected to counsel. All 
are with the Louisville office. Droege is a 
transactional lawyer in the firm’s Real Es-
tate & Banking Service Group. His practice 
primarily focuses on real estate, lending and 
creditors’ rights law. Ruml works within the 
Trusts & Estate Planning Service Group. His 
practice focuses on estate and trust planning 
and administration; estate, gift and income 
tax planning; business planning for privately 
owned companies; probate and fiduciary law; 
and charitable and non-profit organizations. 
Ruml earned his J.D. from Stanford Law 
School. He is a Certified Financial Planner®. 
Townsend is a transactional lawyer in the 
firm’s Business & Finance Service Group. 
He focuses on corporate finance and securi-
ties, mergers and acquisitions, healthcare 
transactions and general corporate law. Vice 
is a transactional attorney in the firm’s Real 
Estate & Banking Service Group. His practice 
focuses on general real estate and corporate 
law matters, which includes complex com-
mercial lending transactions, low-income 
and rehabilitation tax credit developments, 
commercial real estate transfers, developing 
commercial property and leasing transac-
tions. Nicely is a litigator in the firm’s Business 
Litigation Service Group. She has a diverse 
litigation practice with a focus on class action 
defense, shareholder dissenters’ rights and 
derivative claims, complex franchise litiga-
tion, bankruptcy adversary proceedings and 
professional liability defense. She also has 
significant experience in managing large-
scale document productions and electronic 
discovery. Nicely is a member of the firm’s 
ethics committee, and advises both the firm 
and her clients on various ethical issues and 
conflicts analysis.

Stites & Harbison is also pleased to announce 
that Daniel Cameron and Timothy D. 
Thompson have joined the firm’s Business 
Litigation Service Group. Cameron gradu-
ated, cum laude, in 2011 from the University 
of Louisville School of Law. He is a member of 
the Brandeis School of Law Alumni Council 
and the University of Louisville’s McConnell 
Center Advisory Board. Cameron is admitted 
to practice in Kentucky. Thompson earned his 
J.D. from the University of Kentucky College 
of Law in 2011. He is admitted to practice in 
Kentucky. Both served as a law clerk for Hon. 
Gregory F. Van Tatenhove, U.S. District Judge 
for the Eastern District of Kentucky.

Dinsmore & Shohl’s John Selent and R. 
Kenyon Meyer have been re-elected to serve 
on the firm’s board of directors. Selent is the 
managing partner of the Louisville office. He 
focuses his practice primarily on adminis-
trative law and commercial litigation, with a 
special emphasis on telecommunications and 
public utility law. Selent earned his J.D. from 
the University of Notre Dame Law School. 
Meyer, who joined the board in 2011, has also 

been appointed to serve on Dinsmore’s Execu-
tive Committee. Meyer’s extensive litigation 
experience includes commercial disputes in 
state and federal courts, wrongful discharge 
litigation, and trade secrets and restrictive 
covenant issues on behalf of employees and 
employers. He is a partner in Dinsmore’s Liti-
gation Department. He earned his J.D. from 
the University of Louisville School of Law.

Dinsmore & Shohl is also pleased to an-
nounce that Michelle Tupper Butler has 
joined the firm’s Louisville office as an of 
counsel attorney practicing in the Litiga-
tion Department. Tupper Butler comes to 
Dinsmore from Dickstein Shapiro in Wash-
ington, D.C., where her practice focused on 
complex civil litigation, especially claims and 
government investigations brought pursuant 
to the False Claims Act and Anti-Kickback 
Act. Her experience in the criminal context 

includes white collar matters, mental health 
issues and juvenile defense. Tupper Butler 
has represented clients in high-profile False 
Claims Act and Anti-Kickback Act matters, 
sealed government investigations, antitrust 
actions and litigation over contract interpre-
tation. She earned her J.D. from Georgetown 
University Law Center.

Additionally, Dinsmore & Shohl’s Louisville 
office has joined the Legal Aid Society’s Lead-
ership Cabinet for the first time. The office 
donated $15,000 to the Legal Aid Society to 
help continue its mission to pursue justice 
for people in poverty. Because all Louisville 
associates participated, the group received 
an “Associates for Justice” listing for its 100 
percent donation rate. The office was also 
honored with the “Legal Aid Society Flame” 
Award for outstanding contributions by ad-
vocacy to those in need of legal services. nHave an announcement

to submit to Bar Briefs? 
Contact Kimberly Kasey at 

kkasey@loubar.org
or (502) 583-5314 x106
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announcements are free for active 
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Retired Judges & Associates
Mediation & Arbitration

Judge Steve Ryan
(Ret)

Judge Stan
Billingsley (Ret)

Judge Ann
Shake (Ret)

Judge Tom
Knopf (Ret)

Judge Steve
Mershon (Ret)

Over Two Centuries of Judicial Experience!
Let us put Judicial Experience to work for You

full mediation & arbitration service   • reasonable hourly rates 
no administrative or advance fees

P.O. Box 70318 • Louisville, KY  40270-0318 

(502) 721-9900 • Fax (888) 389-3559
Email: retiredjudges@twc.com

www.retiredjudgesmediation.com

W.R. "Pat"
Patterson Jr

(Associate)

Judge Edmund
„Pete‰ Karem

(Ret)

Joseph E.
Lambert

This is an advertisement.

Judge Ken
Corey (Ret)
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The Kentucky Chapter of the American Acad-
emy of Matrimonial Lawyers, presented Wil-
liam D. Tingley with its “Raise the Bar” award. 
The award is given yearly to a member who has 
made extraordinary contributions to the cause 
of children and families involved with the courts. 
Tingley developed a computer program that 
calculates child support as well as tracks child 
support payments and children’s unreimbursed 
medical expenses. Tingley furnished the program 
free of charge to all of the Family Court judges in 
Kentucky and the Legal Aid Society. In addition, 
he developed a mobile child support calculator 
for use by lawyers in the courtroom and had a 
child support worksheet translated into Spanish 

for use by anyone who needs it. Tingley is an 
attorney at Fore Miller Schwartz and is chair of 
the LBA Family Law Section.

Thompson Miller & Simpson (TMS) is pleased to 
announce that Anthony P. Ellis has joined the 
firm’s Louisville office as a partner. Ellis brings 
to the firm extensive knowledge and experience 
in litigating complex civil cases in state and fed-
eral courts nationwide, and has handled a broad 
range of commercial contract and tort disputes at 
every stage of the litigation process. His practice 
at TMS will primarily concentrate on healthcare 
and insurance defense, product liability defense, 
and complex contract and tort litigation for busi-
nesses and individuals. Ellis is a graduate of the 

George Washington School of Law. He clerked 
for Hon. Carlos F. Lucero of the 10th Circuit 
Court of Appeals. Ellis is admitted to practice 
in both Kentucky and New York.

Phillips Parker Orberson & Arnett (PPOA) is 
excited to announce that Patricia Le Meur and 
Michael David Thompson have been named 
partners of the firm. Le Meur has practiced with 
PPOA since earning her J.D. in 2001. Since then, 
she has successfully represented defendants in a 
variety of professional and general liability law-
suits. During his time at the firm, Thompson has 
successfully defended physicians, hospitals, as 
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